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The Credibility Effect: Defamation Law and Audiences
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What should be the legal response to false allegations? In the context of
defamation law, courts try to set a standard that balances the interests of speak-
ers and their potential targets. This article empirically demonstrates an unap-
preciated potential effect of such decisions on third parties: a credibility effect.
Using a series of lab experiments (total N=400), it finds that defamation law
makes individuals more trusting of reports on different media. This credibility
effect is desirable when the report is true, but can lead to unintended con-
sequences in the case of misinformation. The credibility effect also casts an
unexpected stigma on innocent targets who choose not to file a lawsuit. The
existence of the credibility effect calls for different balances than are currently
employed in defamation law and, more broadly, illustrates the limits of policies
intended to fight misinformation.

Drafts: comments welcome by email yarbel @ua.law.edu or anonymously
through bit.ly/arbelanon.

1. Introduction

How should society regulate false speech? The answer to this question im-
plicates a complex set of judgments of fact and value. In the context of defama-
tion law, courts have approached this question by balancing the interests of two
competing parties—speakers and the targets of their speech. Courts seek to set
a legal standard that will offer sufficient protection to targets of defamatory
speech but will not unduly discourage speakers from participating in public
discourse within the ‘marketplace of ideas.” What courts neglect to consider
is the possibility that the legal rule also affects third parties: the audiences
of speech. This is a curious omission given that audiences constitute a fun-
damental part of the marketplace of ideas (Heymann, 2012). This paper finds
empirical evidence that the law has a first-order effect on audiences. In essence,
defamation law produces a ‘credibility effect,” endowing speakers and the press
with greater public trust. The credibility effect is perhaps desirable when the
report is true, but leads to perverse outcomes when it is false. As such, defama-
tion law proves to play a much broader and nuanced role in democracies than
commonly assumed.

Defamation law is a branch of tort law that imposes liability on speakers
who publish false allegations that jeopardize their target’s standing in the com-
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munity. As part of the common law, judges have significant discretion setting
the legal standard, by adjusting the level and burden of proof, defining what
counts as harmful speech, setting the scope of damages, and recognizing de-
fenses and privilegesm In tailoring the legal standard, the jurisprudence of the
Supreme Court dictates a bilateral balancing model. Under this model, judges
determine the proper standard by balancing the rights and interests of speak-
ers and their targets. A desirable standard is one that offers targets sufficient
protection without unduly chilling speakers from engaging in public debates.

Recent work sought to challenge the dominance of the bilateral model. Hemel
and Porat (2020), contemporaneously with Arbel and Mungan (2020), argue
that defamation law has broader, third-party effects. These papers develop a
theoretical model where rational members of the audience assign higher cre-
dence to statements made in the presence of stricter defamation law, i.e., higher
damages, lower burdens of proof, or more lower litigation costs. Audiences
reason, in these models, that speakers would be less inclined to lie for fear of
legal sanctions, and so it is rational to trust their statements moreE] The con-
verse is also true: weak defamation laws induce mistrust, leading audience
members assign low credence to statements and to instead rely more heav-
ily on their prior beliefs. As a result of the credibility effect, the strictness of
defamation law is expected to have a direct effect on members of the public
and affect their trust in speakers and the media.

If these theories are correct and defamation law creates a credibility effect,
then this has several important implications for the design of legal policy. Pol-
icy makers interested in saving the sinking public trust in the media could enlist
defamation law to foster greater trust. Alternatively, if one seeks to diminish
the perceived credibility of problematic sources, say tabloids or social media,
deregulation could be helpful. More generally, the neglect of credibility effects
means that modern standards are likely improperly balanced (Arbel & Mungan
(2021)).

Why have courts failed to consider audience in their rulings? There are three
main objections to the realism of the credibility effect. One is informational—
Lay audiences are not likely to master the intricacies of defamation law. The
second is legal consciousness: even if audiences are aware of defamation law,
it may not be on their mind when they read the daily paper. The third, and most
challenging one, is cognitive. There are a variety of studies that show that in-
dividuals deviate from the prescriptions of Bayesian decision theory—medical
professionals’ base rate neglect in interpreting test results being a prominent
example (Casscells et al., 1978). Such deviations are of special concern in the
context of defamation law, because the law affects the speaker, not the listener.
The audience is theorized to account for the speaker’s incentives in light of

1. Damage awards in defamation cases can be substantial and involve a great degree of discre-
tion, as illustrated by Lesher v. Doescher 2013 Tex. App. LEXIS 12655, where the court affirmed
a $13.8 million dollar award

2. The behavioral assumption that speakers would be reluctant to lie is of course debatable, but
it is widely shared by courts and commentators. Notably, the standard account assumes assumes a
degree of legal awareness by lay speakers.



the law, but this accounting may implicate the fundamental attribution error
(Ross, 1977). According to various studies, individuals systematically fail to
consider the effects of external, situational incentives of individuals and instead
attribute their actions to their internal disposition and character. There are also
some doubts whether some adults possess the requisite theory of mind, the
ability to reason from the viewpoint of another, that is required by the theory.

Given the policy importance of the credibility effect, empirical evidence is
needed. To date, however, there has been little empirical work done on defama-
tion law, and none that directly studies the credibility effect. This article seeks
to offer the first step in this direction. Section 2 provides a brief legal back-
ground and a review of the extant evidence. Section 3 presents the primary
study, a randomized vignette trial of the credibility effect with 200 participants.
Respondents were presented with various factual statements made in four dif-
ferent media—TV news, newspaper, a blog, and social media—and were asked
to evaluate the credibility of these statements. The scenarios were designed to
mimic as closely as possible realistic conditions. The treatment consisted of
the defamation law regime, with half of respondents assigned to an effective
defamation law regime (where it is easy to prove defamation and recover dam-
ages) and half to an ineffective regime. The study establishes the existence of
a clear credibility effect: the legal regime affects the trust ordinary folks place
in information provided by the media. Notwithstanding the concerns with cog-
nitive limitations, the assignment to an effective defamation regime resulted
in an increase of 19% percent in the credibility of statements. A qualitative
analysis of responses suggests that the effect is mediated by higher perceived
source credibility, as predicted by theory.

The analysis presented in Section 3 invariably involves priming subjects to
the existence of defamation law. While it establishes that lay individuals are
capable of factoring the law into their analyses, it leaves open the question of
the strength of this effect outside the lab. To that end, Section 4 reports a study
designed to circumvent the priming of respondents. In this study, 200 respon-
dents from both the USA and the UK were asked to evaluate the credibility
of four news reports. The key design feature is that credibility assessments
are elicited before defamation law is mentioned. After subjects provided their
credibility assessments, they were asked to evaluate the "actionability’ of the
statement. Actionability is a measure of the likelihood of the victim to win
a lawsuit against the speaker if the statement is false. A lack of correlation
between actionability and credibility will be consistent with the theory that
defamation law does not impact credibility assessmentsE] Instead, the study
finds a strong positive association between actionability and credibility judg-
ments made by lay individuals. The strength of this finding suggests that cred-
ibility assessments and perceptions of the legal regime are linked—within the
inferential limitations from correlation analysis. This finding provides prelimi-
nary evidence that lay individuals may indeed factor legal constraints into their

3. Indeed, the existence of cognitive biases would lead us to expect a negative association
between credibility and actionability. See discussion in Section 3
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credibility assessments.

Section 4 briefly considers the vindication effect. A standard justification of
defamation law is that it creates a venue for individuals to defend their name
from malicious attacks. In this study, respondents were asked to evaluate the
credibility of a statement given that its target did not file a lawsuit. Consistent
with the existence of a credibility effect, the study finds that subjects attached
a strong stigma to individuals who did not sue—but only when defamation law
was strictly enforced. The stigma resulting from the credibility effect suggest
the subtle nature of defamation law balances which is obscured by the domi-
nant bilateral balancing model.

Section 5 concludes by discussing limitations and policy implications. A
key observation is that lay individuals’ are likely to be under-informed of the
exact legal standard. This suggests that under certain conditions, the credibility
effects found in the lab may be stronger outside the lab. Another relevant ob-
servation is that defamation law is highly salient, significantly more than many
other areas of law. Defamation cases attract considerable press coverage and
social media threads around news reports usually mention the possibility of a
lawsuit. This suggests an above-average legal awareness of the law, notwith-
standing misperceptions about its content.

The primary policy implication is the need for courts and scholars to de-
sign defamation law in light of its broader social effects. If lack of trust is a
concern, policy makers could make defamation law stricter by, e.g., increasing
sanctions, limiting privileges, or reducing the level of proof. At the same time,
there are reasons to worry about credibility effects leading to too much trust,
as it might engender systemic fragility that can be exploited by adversarial par-
ties. Interestingly, the discussion of misperceptions suggest that policymakers
can achieve significant behavioral effects without changing the law—by sim-
ply educating the public about the legal standard. The stigma associated with
strong defamation laws counsels in favor of moderation, or at least a more
nuanced cost-benefit analysis. Beyond defamation law, the existence of a cred-
ibility effect can inform the study of other domains where the law regulates
the veracity of public disclosures, such as false advertising law, securities law,
food and drug labelling, and stolen valor. While striking the right balance can
be difficult, it will be impossible to do so without accounting for credibility
effects.

2. Background and Motivation

Defamation law regulates the dissemination of false statements that threaten
their target’s standing in the community. Under defamation law, a target of a
(1) public statement that is (2) false and (3) harmful to one’s good name, can
sue for all resulting damages. While the doctrine is convoluted and abstruse,
it is held to be “virtually axiomatic” that the law’s overarching goal is the
protection of the target’s reputation.(McNamara, 2007).

Pushing against the protection of reputation is the concern that its protec-
tion has undesirable effects on speakers. Lay individuals may be reluctant to



participate in public debate if defamation law is rigorously enforced. Thus,
courts determined that the legal standard should create a “breathing space’ for
speakersﬂ The concern with speakers also encompasses publishers, and eco-
nomically oriented scholarship has emphasized how defamation law affects in-
vestigative journalism and the media (Garoupa, 1999a,b, Bar-Gill & Hamdani,
2003, Manoj & Refalo, 2007).

Responding to these competing concerns, the Supreme Court in Curtis Pub-
lishing v. Butt§)| summarized the court’s role in defamation cases in terms of
a bilateral balancing model. The Court stated that defamation lawsuits that
involve public issues require “accommodation” between the “competing con-
siderations” of open discussion of public matters and “society’s pervasive and
strong interest in preventing and redressing attacks upon reputation.”

Until recently, little attention was given to the audience effects of defamation
law. This omission is significant and curious. Significant because defamatory
speech is only harmful if it is believed by audiences, thus it appears critical
to account for the direction and magnitude of change in audience perceptions
of the target. And curious because the marketplace of ideas, a key metaphor
in First Amendment jurisprudence, is constituted mostly by audiences. Omit-
ting audiences from the analysis creates a deep gap in our understanding of
this marketplace. Recent work argued that accounting for audiences requires
recognizing potential credibility effects, where stringent defamation standards
would increase audience trust (Arbel & Mungan, ||2019} [Hemel & Porat,
2019). If true, the credibility hypothesis has a broad range of welfare and pol-
icy implications which are studied in Arbel & Mungan (2021).

As noted, there are three primary challenges the realism of the credibility
effect. As the majority of audiences are lay individuals, it is unlikely that most
have a good sense of the admittedly intricate rules of defamation law. Lay
individuals may be uninformed about the law, and so will not be capable of
correctly assessing its effect. Second, consumers may simply neglect defama-
tion law’s role when they make credibility assessments in daily life. A potential
mugger may be aware of the punishment for armed robbery but may not think
about it in the heat of the moment. Awareness, then, offers a second challenge.

Arguably the most central challenge is cognitive: the credibility hypothe-
sis potentially exaggerates the cognitive ability and aptitude of lay individuals.
There are a large number of studies in behavioral economics which show de-
viations from the prescriptions of rational choice theory. Adjusting credences
based on source incentives requires a certain degree of rationality which lay
individuals may lack. In particular, the credibility hypothesis assumes that in-
dividuals have a a mature "theory of mind,” which is necessary to model other
people’s thought processes. It is arguable, however, whether ordinary people
possess the requisite level of theory of mind (Keysar, Lin, and Barr, 2003, but
see Khilvati et al., 2019).

While the existence of the credibility effect of defamation law was never

4. Hustler Magazine, Inc. v. Falwell, 485 U.S. 46, 56 (1988)
5. 388 U.S. 130 (1967)
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tested, there are some empirical studies in adjacent contexts which are incon-
sistent with it. Several studies show that audiences do not alter their credibility
assessments when they learn that an advisor is advocating a self-serving posi-
tion (Cain and Banker, 2020). While the majority of studies suggest otherwise,
some studies find that low-credibility sources prove as effective as higher cred-
ibility sources in persuading audiences (Pornpitakpan, 2004). Studies in the
context of food labeling found that consumers exhibit similar levels of trust in
disease prevention claims (which are regulated by the FDA) as structure claims
(which are not regulated), suggesting that FDA information regulation does not
affect trust in statements (France and Bone, 2005).

Empirical work on defamation is limited. Cohen et al. (2001), find in a set
of experiments that individuals discount biased defamatory publications, but
believe that others will be influenced by them (the "third-person effect’). Work
in communication theory found that the level of sentence directness affects the
perception of the defamatory nature of statements (Lee, 2012).

Given the absence of data and the conflicting theories, it becomes important
to test the validity of the credibility hypothesis—do lay folks consider the legal
regime when making credibility judgments?

3. Randomized Controlled Trial of the Credibility Effect
3.1 Research Design and Methodology

To examine the effect of defamation law on lay reasoning, two hundred par-
ticipants were recruited through Positly, an online platform built around Ama-
zon’s Mechanical Turk (MTurk). Positly’s advantage is that it offers a number
of measures of quality control, ensuring that respondents are attentive, fit the
recruiting criteria, have good standing in the platform, and are indeed unique
individuals. By now, the choice of MTurk as a recruiting tool is well analyzed
and—given quality controls—is becoming a standard recruiting tool in many
areas of research.

The demographics of the sample, relative to the general U.S. population
(in parenthesis), are: 44% female (50.8%), median age 35 (38), 77.5% white
(60.4%), median household income in the $40,000-59,000 range ($57,652),
and college degree or higher education 71% (30.9%). We thus find that the
sample skews white and is significantly more educated. There are no theo-
retical predictions as to the effect of race, although education levels may be
associated with a greater propensity to engage in higher-level abstraction and
calculations. This could lead to the sample over-weighting the relevance of
defamation law relative to the general population. Still, post-hoc analysis did
not identify any significant (economically or statistically) correlations.

The treatment consisted of assigning respondents to different defamation
law regimes. The challenge here is to make the governing law clear to respon-
dents, and this could not be done without both informing them on the relevant
law and priming them to its existence. The inferential limitations imposed by
this structure are discussed later in the article, but the primary goal of this study
should be understood as testing the existence of the credibility effect in light



of contradictory predictions—rather than offering a precise measurement of its
magnitudeE]

Respondents were given a short explanation of the governing law in the
imaginary state where the events take place. In the effective defamation law
group, respondents were told that people who make false accusations, and only
them, are likely to be sued and then made to pay substantial damages to their
victims. In the ineffective group, a similar statement was made in the nega-
tive, i.e., people who made false allegations were unlikely to be sued and if
so, unlikely to pay substantial damages. This treatment sets a large difference
between the groups regarding the legal regime, which was considered apt to
detect the existence of an effect.

The standard bilateral model employed by the court neglects audiences, thus
implicitly assuming that defamation law does not have important third party
effects. On this account, we would expect there to be little effect to the group
assignment on credibility assessments. This is particularly true if individuals
are incapable—for a variety of cognitive limitations—to factor in the speakers’
incentives and update on their basis. A competing hypothesis, provided by the
theoretical work noted above, is that the level of defamation law would have a
positive effect on credibility judgments. Thus, the main hypotheses tested here
is whether defamation law creates a credibility effect.

After being presented with their assignments, participants were asked a se-
ries of attention check questions (93% of participants passed, and those who
did not were screened out). Participants were then presented with four scenar-
ios, each on a new page so that participants could not scroll back.

The scenarios were made realistic to alleviate external validity concerns.
Two scenarios involved an allegation by a man against a woman, the third
was man against man, and the fourth was a firm against a woman. The names
are fictitious and most of the images were computer generated and are not
of real individuals. Each scenario used a different medium and the scenarios
each involved allegations that were sufficiently serious to make defamation law
potentially relevant. The scenarios are reproduced below.

News Report. The first task presented respondents with a scenario involving
a published negative statement that alleged facts against a private individual.
The scenario, presented in the form of a (researcher designed) scan of a news
article, details the financial problems of a local firm. It mentions, without sup-
porting evidence, that some of the financial problems are due to embezzlement
by the company’s accountant—Ms. Miranda Dewey.

6. This is another reason why the design does not include an untreated group. Note, however,
that inclusion of such a group would not allow us to cleanly compare control and treatment, as the
treatment involves more than just a change in the legal regime



8 .VONO

Figure 1 News Clip

New-Port Daily 18 august

Mirax Industries Financial Woes Deepen As
Demand for Ore Plummets

By: Joe Pamman

DINER

London fog is the
name of 2 delicious
combination of Earl
Grey Tea and Milk

K was recenily discovered that Mirax
Industries, the town's largest
production factory, faces financial
trouble. One issue is the reduced
demand to iron cre, which affected
the company's bottom line But a far «
more dramatic reason is thar Miranda
Dewey, the company's =aCCOUniant,
embezzled funds and drained the
company’s bank account Mirax |
Industries is imvolved in a variety of
different businesses, but its largest
cumks of income are generated by
sales of iron ore, metal products,
machinery, and chemicals.

One of Mirax Indusmies’
largest shareholders is DET
holdings.

After an attention check, respondents were presented with the credibility
rating question, which asked them to rate on a sliding scale of 0 to 100 the
probability that Miranda Dewey, the accountant in the story, embezzled money.
Respondents were also asked to explain, using free text, what led them to this
decision. They were then asked how likely Miranda is to win a lawsuit if the
allegation is false.

Social Media. Many individuals rely heavily on social media for the con-
sumption of news. This raises several novel challenges, given the low barriers
to entry for the reporting of facts on these platforms. Lacking curation and
oversight, many view the reliability of social media information as low. The
next scenario involved a posting on social media, described below. The sce-
nario detailed an exchange of allegations between an ex-employee and her
former place of employment. While both parties make allegations in this sce-
nario, the focus in the analysis is on the employer’s claims. The reason is that
the employee may be perceived to be judgment proof, rendering defamation
law irrelevant.



Figure 2 Social media
Patricia Sutton
Yesterday at 4-45pm+ &

Just quit my work after six months. This is the worst employer I've ever had. They
are just terrible

ﬁLike @ Share

View more 16 Comments

FRI Photography Patricia, be honest. We had to let you go after
we discovered that you stole money from the register. You were
always late and never honest.

Like Reply - 1h

. Patricia Sutton That's not true!
Like-Reply-1h
. Write a comment... ®@ @ @

Respondents were asked to rate, on a 0—100 scale, the likelihood that Patricia
Sutton stole from her employer. Again, the opportunity to explain was given,
alongside a rating of how likely she would be to win a lawsuit if the allegation
were false.

TV Reporting. This scenario involved a report on TV, in the news section,
involving an individual who is arguably a public figure.

Figure 3 TV News
x e

. ik

I
LIVE NEW PORT

NP LOCAL NEWS i
STEVENS: LANE IS "A BIG-TIME CROOK"

PAUL STEVENS CLAIMS JIM LAME GAVE A $100,000 BRIBE PAYMENT

Subjects were told that they were watching the local news when they came
upon this segment. They were told that Paul Stevens is a local businessman
and that Jim Lane—the defamed—is a local contractor. The setup was meant
to elicit some doubt about ulterior motives that might lead the speaker to lie.
As before, a 0-100 scale was used to assess the credibility of the report.
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Blog Post. The final scenario involved a blog post accusing a local woman,
Linda Johnson, of attempting to collect compromising information about the
local mayor to get leverage over him in an implied blackmail scenario. The
same credibility assessment was repeated.

Figure 4 Blog Post

e Brandon Trowney f + 2 minutes ago * 1 min read

More New Port Revelations

Just when it seemed like New-Port politics couldn't become any dirtier, my investigations
uncovered new and very worrisome details about our local School Board Official, Robert
Troy. It turns out that his personal assistant, Linda Johnson, assisted him with some shady
dealings. Linda planned to hire a Pl to spy on the Mayor. Even worse, Linda planned to get
the mayor in some compromising positions, so she could get leverage on him

Linda is a highly manipulative, corrupt individual. I know her because she was my neighbor
for six long years, and she was nothing but trouble. We got into a lot of arguments and | got
to see what kind of person she is first hand.

Read More

4. Findings
4.1 Scenario Analysis

Newspaper report: Although on the decline, traditional news reporting is
still a major source of information. Given the centrality of newspapers in re-
porting the news, it is not a coincidence that they stand at the center of most
defamation law cases. In this case, a familiar scenario is presented, a news re-
port makes factual allegations about a person, and the reader is left to decide
how credible they find the report.

Figure [5] below shows how lay individuals ranked the credibility of the re-
port between the groups. The Figure arranges the credibility assessments of
participants in each group from the lowest assessment (0) to the highest (100).
The x-axis is set at the point of 50—where the assertions were judged to be
equally likely to be false as true.
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Figure 5 Credibility of News Report by Defamation Law Regime

News Effective Defamation Law & Ineffective Defamation Law

The responses by participants suggest that media reporting appears consid-
erably more credible when defamation laws are strict. The effective defamation
group felt very confident about the credibility of the report, with 62% of the
sample giving it a score of 80 or above. For comparison, in the ineffective
defamation group, the same percentage gave the story a ranking below 70. The
mean credibility assessment in the effective defamation law group was 73.5,
relative to 62.7 in the ineffective defamation law group—a difference of 18%.
The difference was highly statistically signiﬁcant[]

When asked about their reasoning, it was mostly respondents in the effective
defamation law group who emphasized the role of defamation law. The follow-
ing quotes are followed by the credibility assessment given by the respondent:
“I don’t think a paper would take the risk without researching into a story first,
especially something this big. If they did fail to post the truth, they would lose
a lot of money in a defamation lawsuit because Miranda’s name will be forever
tarnished (70)”; “The New-port news paper knows of the penalty for publish-
ing false information, therefore they would certainly be careful and make sure
the information is true before they publish it. If they had not done their own in-
vestigating before they published the information then they will surely get sued
and lose (95)”, “T’d like to think that the people there know that defamation is
likely to get them in trouble so calling out a person for a crime or something
like that they better be sure the person did it (75)”.

Not all respondents mentioned defamation law and some made judgments
based on other factors. It was remarkable, however, the level of confidence

7. News report t(184) = 3.42,p < 0.01
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they pronounced in these judgments. For example, “The fact that Miranda is
the company’s accountant led me to make that judgment. I feel she was in a
position to harm the company and she could have used the low demand in iron
to cover her embezzling (88)” or “I pretty much made my judgement based on
the newspaper. It is likely that she stole money from the company (72)”.

By contrast, the responses in the ineffective defamation law group were
more agnostic and, rather than drawing a negative inference from the weak-
ness of defamation law, simply did not mention it as often. One respondent
said “The reason the company is doing poorly is due to lack of resources not
because of embezzlement (20)” and another stated “I really would have no
idea if this is true without more context or information so to me it is just a toss
up without more information (50)”. Still, a small number of respondents did
draw a negative inference from defamation law, noting that “because defama-
tion laws are so lax, there is also a large possibility that they got the facts
wrong and didn’t check because there are no real consequences for reporting
false news (49)”. In the absence of direction, respondents emphasized differ-
ent credibility cues. Some expressed reliance on journalistic integrity, “I picked
75% likely because if a newspaper reports it, they usually try to get the facts
right, but sometimes are wrong (75)”. Others focused on the phrasing “It’s a
newspaper, which suggests it should be credible, but then it’s written like the
embezzlement is no big deal because it only goes on for a sentence and then
switches back to talking about something else. This seems fake (10)”. Overall,
news reporting was judged as considerably more reliable in the presence of
effective defamation law. Respondents seemed more likely to draw a positive
inference from defamation law than a negative inference from its absence.

Social Media: Individuals consume a great deal of information through so-
cial media. While there is sometimes personal familiarity with the individu-
als involved in posting, it is not uncommon to encounter posts by unfamiliar
individuals. The potential harm of social media posts depends on their credi-
bility, and so lawyers sometimes make the argument that a post is not action-
able because it was posted on social media—and that such posts are naturally
processed as less credible by their audiences. Figure [6] reports the credibility
assessments of individuals on the same 0—100 scale as above.
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Figure 6 Credibility of Social Media by Defamation Law Regime

100
2
80
70
60
50
40

30

BTV Report Effective Defamation Law O Ineffective Defamation Law

Figure [6]indicates that respondents were more likely to believe postings on
social media when defamation law was strict. The level of confidence was
not as strong as in news reporting (in fact, the level of confidence in social
media was the lowest across all conditions); still, 36% ranked the statement
at 80 or above in the effective defamation regime, relative to only 16% in
the ineffective regime. The mean credibility evaluation stood at 59.2 in the
effective defamation law regime, relative to 51.8 in the ineffective regime—a
14% difference. The differences were statistically signiﬁcantﬂ

The reasoning provided for respondents in the effective defamation law
group emphasized the negative consequences that will be suffered by the com-
pany for lying. For at least one respondent, defamation law was the deciding
factor: “T am leaning towards the company being right as they would have the
most to lose in a defamation case (60)”. One important factor was the com-
pany’s sophistication, as noted by one respondent: “I think a company would
know more about the laws and not want to risk a lawsuit. I don’t think they
would risk saying it if it was not true (100)”. On the other hand, the company’s
sophistication also resulted in higher expectations, with various respondents
commenting on the unprofessional attitude of accusing ex-employees on Face-
book. “I don’t think it’s likely that she stole or the company wouldn’t be so
unprofessional as to claim that on a public platform. Instead, they would’ve
taken legal action. I think it’s defamation (30)”. As before, some respondents
did not mention defamation law, despite having made a confident assessment:

8. Social Media t(184) = 2.27,p < 0.05
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“Patricia’s statement is a subjective opinion about her employer. Also, it seems
that the company was justified in firing her (72)”.

Interestingly, respondents factored in not just the likelihood of winning a
lawsuit, but also of filing one. One respondent noted that “Patricia doesn’t have
a lot of money to pay lawyers (80)”. Likewise, another respondent considered
the disutility of suing Patricia, “FRI Photography has much more to lose than
an individual person, here. Even if Patricia Sutton was lying, suing her for
defamation would likely not result in any gain for FRI. So, I would believe
they are the ones telling the truth here, and Patricia is lying (85)”.

In contrast, in the ineffective defamation law group, respondents emphasized
the lack of evidence. “it’s all just hear-say from both sides (50)”. They relied
on a variety of cues, “given that I'm seeing her in my feed, I imagine I would
know her, and most likely would believe her denials, if I trusted her enough to
allow her to friend me (30)”; “they could have deleted the comment or blocked
them if it was true (32)”. One respondent relied on reputational concerns “even
in this state, I don’t think a company would risk the negative PR of lying about
an employee (60)”. Some expressed platform skepticism “It’s a facebook post,
anything you read on social media is about as accurate as flipping a coin (50)”.
A small number of respondents relied on the weakness of defamation law for
adverse inferences, “I can’t know the truth when I have such little context.
And the poor defamation laws just add to my uncertainty (55)”. In sum, social
media postings were not deemed as being very credible—but were seen as
considerably more credible in the presence of effective defamation laws.

TV News: TV reporting is a markedly different industry than print news, and
so it raises some special considerations. TV reports involve a dynamic visual
experience that is lacking in the consumption of print media, and while it was
difficult to recreate the full experience here, it was suggested by the specific
use of imagery. The channel itself was unfamiliar—“NP Local News”. The
scenario is meant to evoke general perceptions of TV reporting, without the
specific polarizing valence attached to channels such as Fox News or MSNBC.
As in the other conditions, respondents were asked to rank the credibility of
allegations made by an individual appearing on TV. Figure[7|below marks their
responses in the two groups.
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Figure 7 Credibility of TV News by Defamation Law Regime
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Respondents found TV reporting to be considerably more credible when
defamation law was effective than when it was ineffective. In fact, only 16%
of respondents ranked the report at 80 or above in the ineffective condition,
relative to 45% in the effective defamation law condition. This shows a large
impact of defamation law on TV reporting—with the mean being 66.1 in the
effective defamation regime relative to 52.8 in the ineffective regime. The dif-
ference of 25.3% between the two was the largest across the scenarios, suggest-
ing that defamation law may play an especially important role in this context.
The difference between the means was highly statistically signiﬁcantﬂ

The reasoning provided by respondents in the effective defamation law group
repeated earlier statements about the deterrent effect of defamation law. This
time, respondents also emphasized the sophistication of the news organiza-
tion, which made it aware of the content of defamation law: “I think in this
state the news for sure knows the law and does not risk stating anything be-
fore they fact checked it (100)”. The stations’ status also lent credibility to
the report: “I would imagine that any TV station that has established itself as
trustworthy probably has pretty high standards for reporting a fact-checking,
so I find it more likely than not that this accusation is true (90)”. One respon-
dent explained that she or he gave a lower credibility assessment (relative to
the previous scenarios) because “as a private citizen, Mr. Stevens may not be
aware of the stringent penalties for making false claims (85)”. Others focused
on the public nature of the accusation: “Paul Stevens must be pretty certain of
the allegations, and even have proof, to make that claim so publicly (75)”.

9. TV News ¢(184) = 4.75,p < 0.01
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In the ineffective defamation group, respondents’ reasoning emphasized again
the weakness of defamation laws. “The laws do not prevent people from mak-
ing false accusations so there is no reasonable way to tell if Jim did what he
was accused of just by Paul’s statement (50)”. Instead, respondents focused on
the paucity of evidence “This is just a case of he said she said, and there’s no
reason given for proof (39)”, and searched for likely motives “The business-
man is most likely wanting to get revenge for losing a contract to the contrac-
tor. (25)”; verbal cues “The statements seem speculative and opinionated, so I
do not think the claim is true. It does not read like something that is well re-
searched. It sounds like someone’s personal opinion (30)”; or simply defaulted
to their prior “I think Jim Lane probably did pay a bribe, because that’s just
what contractors do (70)” and ‘“News companies and stations often falsely or
inaccurately report information like this (20)”. Consistently, there was a recur-
rent theme of agnosticism “Again, since everyone is fair game thanks to the
law, not only is it improbable that Jim will win a defamation lawsuit, it’s also
likely that what he was accused of was false. Again, though, it’s possible he
did pay a bribe, so I'm going with it being a 50/50 shot (50)”. Interestingly,
even when respondents expressed positive trust in TV news, their quantitative
assessment was generally lower: “It looks like it made television, which may
be fact checked thoroughly (41)”; “It’s on the news so there has to be some
credit (61)”. Overall, the credibility of TV reporting was highly influenced by
defamation law.

Blog Post: Individual media channels, such as blogs, straddle the line be-
tween social media and news channels. There is a great degree of heterogene-
ity among blogs, so one cannot hope to make effective generalizations, but the
domain appeared sufficiently interesting to merit an investigation. In the blog
post, a local person accuses a local woman of various misdeeds. Respondents
were asked to assess the credibility of the allegations and their responses are
recorded in Figure [§| below.



17

Figure 8 Credibility of a Blog Post by Defamation Law Regime
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As with other cases, respondents again ranked the blog post as significantly
more credible when defamation law was effective. In the presence of effec-
tive defamation law, the percent of ranking at 40 or below was 18%. In the
absence of defamation law, respondents ranked the blog post as being highly
unreliable, with 28% of respondents ranking it at 40 or below (the worst of
all conditions). The mean credibility of the blog post was 61.1 with effective
defamation laws, relative to 50.9 with ineffective defamation laws— a 20%
difference. The differences were highly statistically signiﬁcant

To summarize the effect of defamation law on the assessment of credibility
in each scenario, Figure[9]below offers a side-by-side comparison of the means
under each condition. The move from a state with ineffective defamation laws
to a state with effective defamation laws causes a marked difference of 14-25%
in the evaluation of the credibility of statements. As noted, all the differences
are highly statistically significant, as illustrated by the representation of the
slope coefficients in Figure [I0]below.

Interestingly, a post-hoc analysis did not find any statistically significant
interaction effects between the scenarios along the effectiveness of defamation
law. This is of interest because it is plausible that defamation law would have
different credibility effects in different contexts, but the analysis did not locate
any such interactions. While this may be an issue of power, it is also possible
that defamation law works similarly across contexts.

10. Blog post t(184) = 2.95,p < 0.01
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Figure 9 Mean Credibility Differences by Defamation Law Regime
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4.2 Group Analysis
The discussion above recorded the existence of a credibility effect for each

scenario. Looking at the findings as a whole, Figure [T1]below compares the
mean credibility assessment in each group. The mean credibility assessment
was 10.4 basis points higher in the effective defamation group (an increase of
19% percent). The effect is statistically and practically significant

Figure 11 Mean Credibility Assessments Across All Scenarios

Mean Credibility Assessment, All Scenarios

Credibility

Grovp [l wetciive [l eneciie

Controlling for a variety of demographic factors, the regression table below
reports the effects of defamation law on credibility assessments across all con-
ditions. There were no statistically significant effects due to age, race, gender,

income, or education.

11. #(742) = —6.3,p < 0.001
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Figure 12 Regression Analysis
Results

Dependent variable:

Credibility
(1) 2 3) 4) ©)) ©6) @)
Effective
Defamation Law 10.383™ 10.455™ 10.405™ 10.173™ 10.449™ 10.076™ 9.948
(1.648) (1.651) (1.662) (1.651) (1.651) (1.670) (1.698)
Age 0.060 0.051
(0.070) (0.073)
Asian -1.778 0.260
(2.487) (2.614)
Black or African
American -0.265 1.231
(3.880) (3.943)
Other race -2.526 -1.092
(3.531) (3.664)
Household
Income over -2.755 -3.195
60,000
(1.659) (1.712)
;‘f;%foir higher -1.389 -1.715
(1.829) (1.866)
Male 0.103  0.031
(1.680) (1.712)
Other gender -14.996 -16.148
(8.092) (8.410)
Constant 54.614™ 52.269™ 54.995™ 55.963™ 55.575™" 54.871" 55.669™
(1.159) (2.977) (1.243) (1.414) (1.716) (1.566) (3.785)
Observations 744 744 744 744 744 744 744
R? 0.051 0.052 0.052 0.054 0.052 0.055 0.062
Adjusted R? 0.049 0.049 0.047 0.052 0.049 0.051 0.050

Note: p* < 0.05,p™ < 0.01,p™ < 0.001
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4.3 Summary

Taken together, these findings show the causal effect of defamation law on
credibility assessments. Moving from an ineffective defamation regime to an
effective one leads to a 19% change in the credibility assessments of respon-
dents. In the abstract, the effect size is moderate, although in specific instances
the practical effect of such a change can be minimal (if, for example, the state-
ment is deeply distrusted) or pivotal (if individuals are teetering with their trust
of a source or a statement).

In each separate medium (Newspaper, social media, TV news, and blog)
defamation law had a significant effect on the perceived credibility of the state-
ments. People exhibited higher trust in the media when defamation law was
made more effective.

Against the animating concern that individuals lack the cognitive aptitude or
sophistication to make conditional judgments based on the legal regime, this
study demonstrates the propensity of lay individuals to adjust their beliefs on
the basis of defamation law.

There are a number of limitations that affect the interpretation of these find-
ings, summarized in the Discussion section. The most important one is the fact
that respondents in this study were informed about the content of defamation
law and, consequently, may have primed them to think about the law. The next
study seeks to address this concern.

5. Credibility Effects in Ordinary Judgments

The previous study demonstrated that lay individuals are capable of, and
are in fact,responding to the legal regime, and that the effect size in the lab is
moderate. These findings naturally leads to the question of the size of the effect
in everyday life, where individuals are often under- or misinformed about the
law, and are not primed to consider it.

Unfortunately, measuring the effects of defamation law in real life settings is
confounded by a number of factors. One naive approach is to measure the dif-
ference in perceived statement credibility between individuals from different
jurisdictions, and interpreting the differences as resulting from the differences
in legal regimes. This approach, however, would not provide a satisfactory an-
swer, as there are many other differences between jurisdictions and the individ-
uals who reside in them. Perhaps most critically, individuals within a jurisdic-
tion have different perceptions of the legal standard, and even on average their
perceptions may not match the true standard. Any attempt to correct misper-
ceptions through disclosure of the true legal regime would involve informing
and priming respondents.

Recognizing these challenges, the present study takes a different approach.
Instead of looking for the effect of the legal regime on credibility assessments,
it focuses on the effects of the perceptions of the legal regime. By doing so, the
study can measure effects without informing or priming individuals. The key
feature of the study is that credibility assessments are made first and legal per-
ceptions second, seeking to determine the existence of a possible association
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between credibility judgments and perceptions of the legal standard.

5.1 Research Design and Methodology

Two variables inform the analysis. The assessed credibility of a statement—
how likely the individual thinks that the assertion made is factually correct—
and the perceived ‘actionability’ of the statement. Actionability is defined here
as a measure of the probability that if the plaintiff were to bring a lawsuit
against a false assertion, then the plaintiff would prevail in litigation. From the
lawyer’s perspective, statements of opinion have low actionability, whereas
statements of fact have high actionability because the law generally exempts
opinions from the scope of defamation law. While actionability may have a
precise sense in the mind of the lawyer, our interest here is in lay perceptions
of actionability.

On reflection, three hypotheses present themselves regarding the relation-
ship between the credibility of statements and their actionability.

(1) Hp The Independence Hypothesis. Under this hypothesis, credibility as-
sessments are independent of actionability perceptions. The basic version is
that lay individuals tend to lack critical thinking skills and prefer to believe
statements that accord with their priors, group affiliation, or what may seem
fashionable and high-status within their social group. A richer version posits
that even if individuals are motivated to search for truth, the cues they rely
on are extra-legal. Credibility judgments may feature a complex set of textual,
contextual, or situational cues, leaving little room for legal factors. Defamation
law, in this account, may be too remote to have appreciable impact. Moreover,
reasoning on the basis of the legal standard requires a high level of abstraction
and mature theory of mind, and it may be that many individuals lack these
cognitive skills.

(2) H;, The Bias Hypothesis. Individuals may be over confident in their as-
sessments of the credibility of statements. After expressing a belief in a state-
ment, individuals may be reluctant to admit the possibility that a judge would
rule that it is false. This conflict creates a cognitive dissonance, which is likely
to result in deflated perceptions of actionability for individuals who believe in
the statements (and conversely for those who do not believe in them). Overall,
if some version of this is true, we would expect a negative relationship between
credibility and actionability judgments.

(3) Hy The Credibility Hypothesis. As before, this hypothesis posits that
credibility and actionability are intimately linked. A speaker incurs a risk when
he makes a false statement, and the risk increases the more actionable the state-
ment is. Thus, if a speaker decides to make a statement notwithstanding the
risk, it is a signal that the speaker believes the allegation to be true. In other
words, if a speaker “puts his money where his mouth is,” it is more likely that
what he says is true. Thus, we would expect audiences to find statements that
are more actionable to appear more credible.

To test these hypotheses, two hundred participants from the United States
and the United Kingdom (101 US, 99 UK) were recruited. The demographics
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of the American sample, relative to the general U.S. population (in parenthe-
sis), are 39.6% female (50.8%), median age 32 (38), 67.3% white (60.4%),
median household income of $72,000 ($57,652), and college degree or higher
education 76.2% (39.1%). The most significant skew was education, and the
sample was otherwise somewhat wealthier, male, younger, and white than the
general population. With the exception of education, none of these factors is
theoretically expected to affect the findings. In the UK sample, the demograph-
ics were 67.7% female (50.5%), median age 32 (40.5), 97% white (87.2%),
median household income of $46,900 ($40,484), and college degree or higher
education 59.6% (38.6%). The most significant skew was again education,
although to a lesser extent than the US sample. This sample was somewhat
younger, whiter, and wealthier than the general population. There was also a
gender skew in this sample, but this time females were over-represented.

The participants were asked a few demographic questions and then moved
to a page where they were presented with an attention check question, followed
by four different scenarios. Each scenario described an allegation of doubtful
veracity, and respondents were asked to rank, on a 0—100 scale, the likelihood
that the statement was true. Critically, there was no mention of defamation law,
or any legal concept, in this presentation[lz] For concreteness, one of the four
scenarios is reproduced below{"|

The design of these scenarios was made with a few principles in mind. The
situations they describe are familiar and involve diverse scenarios. In all of
them, the allegations are factually ambiguous and judgments have to be made
based on limited information. Even though defamation law is not mentioned,
the scenarios would be handled differently under defamation law—most clearly,
the difference between public and private figures would make the first state-
ment less actionable than the second, at least under US law.

Scenario: News, Public Figure

You read the local paper. You happen to read a story by a local reporter
which contains the following line: “Jennifer Davidson was caught embez-
zling in her last position and had to step down” You don’t know her well,
but from what you know, she is a local politician, currently running for of-
fice.

How likely is the statement about Jennifer to be true?

After making credibility assessments, respondents were moved to the next
stage and were unable to go back and revise their responses. In the second
stage, they were told that the allegation is false and were asked how likely the
plaintiff is to prevail in litigation assuming he or she has reasonable evidence.
That is, respondents were asked to make an actionability assessment, which
they ranked on a 0—100 scale.

12. Per IRB standards, the invitation to the survey identified the lead research and his affilia-
tion, which is a law school. This was the only reference to law at this stage and it was part of a
long disclosure

13. see Appendix A for the remaining scenarios
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5.2 Findings

The responses were aggregated into 800 response pairs (credibility and ac-
tionability). The analysis of the responses, graphed in Figure[I3]below, shows
that individuals made credibility assessments that were strongly correlated
with their assessments of the legal exposure of the statement, i.e., its action-
ability. Across all scenarios, there was a positive correlation of » = 0.21 be-
tween the perceived credibility of a statement and its perceived actionability.
The relationship was highly statistically signiﬁcant

Figure 13 Perceived Source Credibility and Actionability
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The table below reports the full results of a regression analysis. The asso-
ciation between actionability and credibility holds while controlling for other
demographic factors. The most surprising finding is that American respon-
dents were more likely to find the statements credible. I hoped that inclusion
of respondents from two jurisdictions with different defamation regimes would
allow us to identify the existence or absence of credibility effects. This did not
pan out, because whatever real differences exist between the legal regimes,
they did not manifest themselves in the perceptions of respondents. Indeed,
Americans were slightly (but statistically insignificantly) more likely to view
statements as actionable (uyx = 75, pysa = 76). There may be a number of
reasons for those similar perceptions, and it is independently interesting that
Americans seem to place more trust in publications than their English peers—
but a full investigation of these questions will await another time.

14. £(798) = 6.14,p < 0.01)
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Figure 14. Analysis of Credibility Perceptions as a Function of Actionability Perceptions
Results

Dependent variable:

Credibility
n ) 3) C)) (3) (6) @) (®)
Actionability 020577 0203" 0201 02077 0206°7° 01997 0202°7° 01927
(0.033) (0.033) (0.033) (0.033) (0.033) (0.033) (0.033) (0.033)
Male 45547 3425%
(1.245) (1314)
Other gender 11.309° 8468
(4417) (4.488)
USA 58217 50887
(1.223) (1.420)
Asian 0.801 -1.234
(2.444) (2.534)
Black or african american 1.036 -3.239
(2.132) (2.236)
Orther race or ethnieity -3.359 -7.123
(5.111) (5.094)
Household income over 60,000 0.00002 -0.00000
(0.00001) (0.00001)
Bachelor's degree or higher 2.825° 2.083
(1.328) (1.420)
Age 0072 0041
(0.057)  (0.059)
Constant 470877 4496577 44 46277 46,8047 45,9357 4556177 44,9407 41.936™""
(2391) (2617) (2613) (2641) (2.738) (2683) (3.107) (3.272)
Observations 800 800 800 800 780 800 800 780
R2 0045 0066 0072 0046 0040 0051 0047 0088
Adjusted R2 0044 0063 0069 0041 0047 0048 0045 0076
Note: “p<0.03; “p=0.01; " p=0.001

Beyond the jurisdictional effect, education and gender also play a role. Inas-
much as education is a proxy for sophistication, a plausible explanation is that
sophisticated individuals are better positioned to make more complex credi-
bility assessments. The effect of gender is unclear, and should await future
exploration.

Broken down by scenario, the association was highly statistically significant
in three of the four scenariosE While the correlation ranged between 0.18—
0.27 for the three scenarios, it was close to zero in the case of a news report of
a public figure. This last finding was unexpected, but may be explained on the
basis of the relative immunity given in the US to the media on issues of public
concern.

5.3 Discussion

This study shows a statistically significant correlation between lay percep-
tions of credibility and actionability. The interpretation should proceed with

15. Bulletin Board r = 0.2, ¢(198) = 2.88,p < 0.01, Company email r = 0.27,¢(198) =
3.93,p < 0.01, News, public figure, r = 0.05,¢(198) = 0.75,p = 0.45, News, private figure
r = 0.18,¢(198) = 0.75,p = 0.01
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the recognition that the findings show correlation, not causality. With that in
mind, the association is moderate, suggesting that to the extent that action-
ability influences perceptions of credibility, it is not a dominant factor. This is
expected given the plethora of alternative credibility cues besides defamation
law, such as the plausibility of the claims or the medium. At the same time,
there is some reason to believe that the true effect size is in some sense much
larger. To the extent that some respondents are overconfident in their credibility
assessments, they may be biased to evaluate the statements as less actionable,
to avoid a cognitive dissonance between statements they believe to be true and
the possibility that a court would rule that they are not.

Independent of the exact effect size, the primary insight here is that respon-
dents assigned higher credibility to statements that they thought were more ac-
tionable. In other words, respondents believed speakers more when the speak-
ers stood to lose from making false allegations. Importantly, respondents were
not primed to the existence of defamation law, and so this finding complements
the findings of the previous study.

The findings of this study are consistent with Hs, the credibility hypoth-
esis, subject to the caveat that this study measures correlation not causation.
Importantly, the findings are inconsistent with both Hy and H;, i.e., the inde-
pendence and bias hypotheses. The finding of this inconsistency has significant
legal and practical importance. The independence hypothesis underlies a sig-
nificant body of jurisprudence developed by the Supreme Court over the last
six decades, which is manifested in the bilateral balancing model.

One challenge to the interpretation of the finding is the possibility of acqui-
escence bias in responses (Bentler, Jackson, Messick, 1971). A positive rela-
tionship may result from subjects unthinkingly responding in the affirmative to
questions. A comparison of the distribution of answers mitigates this concern.
On actionability judgments, the center of the distribution mass is around 75 in
all scenarios; but in credibility assessments, the center of the mass was around
50 in two scenarios and 75 in the other two (the shape of the distribution is
also different). In other words, there was variability between responses that
mitigates the concern of acquiescence bias.

Another important aspect of this study is that it measures perceptions of
defamation law, and the diversity of opinions clearly shows that misconcep-
tions abound. The existence of misconceptions is important to policy design,
because it suggests that policymakers can affect behavior without necessarily
changing the legal standard. They can affect behavior by informing (or, more
cynically, un-informing) the public about the prevailing legal regime.

6. Credibility Effects and Vindication
The Supreme Court stated that “an action for damages is the only hope for
vindication or redress the law gives to a man whose reputation has been falsely
dishonored.’m Two leading scholars, Professors John Goldberg and Benjamin

16. Milkovich v. Lorain Journal Co., 497 U.S. 1, 23 (1990). (quoting Rosenblatt v. Baer, 383
U.S. 75, 93 (1966) (Stewart, J., concurring))).
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Zipursky, explain that a justification for defamation law is the fact that it pro-
vides “right to vindication in the face of ... deliberate and malicious attacks
by others.” (2020).

The theory animating these statements is that defamation law opens a venue
for victims who can vindicate their good name by receiving a supporting judg-
ment. Vindication thus provides an independent justification for defamation
law.

There is, however, a competing theory. The vindication theory expects the
public to update its perceptions of the victim when a redeeming judgment
comes to light. The same public should also be able to observe the failure
of victim to bring suit (a fact which the speaker may strategically advertise).
This creates a vicious dynamic from the victim perspective. Failure to bring a
lawsuit marks one with an even deeper stigma—although there may be many
legitimate reasons why a lawsuits is not brought. The stronger defamation laws
are, the greater the stigma attached to failing to bring a lawsuit.

To explore the ’anti’ vindication effect, the randomized controlled trial re-
ported above (n = 186) included a vindication question. In the blog post
scenario, where Linda Johnson was accused by a local blogger of attempted
blackmail of the local mayor, respondents were asked to evaluate the credibil-
ity of the claim. They were then asked to rate, on a 0—100 scale, the following
proposition: If Linda Johnson fails to sue the blogger, that means she is guilty
of what she is accused of. analyzedE]

Figure [I3] reports the findings of the analysis. The mean perception of the
victim’s guilt from failure to bring a lawsuit in the effective defamation law
group was 52.59, relative to only 16.2 in the ineffective group. The difference
was highly statistically signiﬁcant[gl People draw a much more negative in-
ference about the subject’s guilt from failure to sue when defamation laws are
strong. In other words, when the victim stands to gain a lot from a lawsuit but
chooses not to file, this is perceived as an implicit admission of guilt. Defama-
tion law thus casts those who do not sue in a negative light.

17. Attention check questions involved basic reading comprehension questions and inattentive
or suspected responses were removed. Including these responses does not qualitatively alter the
results.

18. t(184) = 7.98,p < 0.01
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Figure 15 Mean Credibility Assessments Across All Scenarios
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This finding highlights some of the negative side effects of the credibility ef-
fect. It marks some innocent victims with suspicion and puts pressure to litigate
on people who would otherwise not sue. In the overall analysis, it is not clear
what the net effect of these offsetting effects is, nor is it clear that the metric
should be net effects. Society may worry about credibility side-effects if they
mainly affect weaker parties who are less likely to bring suit, notwithstand-
ing any positive effects of defamation law on stronger parties. This conclusion
should be of special interest to civil recourse theorists. The ability to bring
suit is generally theorized to advance victims’ well-being by expanding their
choice set (alongside other societal goods). The credibility side-effect raises
the concern that there may be ‘too much’ recourse. In contexts like defama-
tion law, the presence of easier access to the courts can pressure people not
interested in litigation into lawsuits, and cast those less likely to litigate in a
negative light.

7. Conclusion: Limitations and Policy Implications
7.1 Credibility Effects Outside the Lab

What is the size of the credibility effect in everyday life? The studies show
that individuals adjust their credibility assessments based on defamation law.
Even when not primed, credibility assessments are tied to the perception of the
legal regime. A few considerations shed light on the relevance of credibility
effects to everyday life.

One part of the question turns on legal awareness. Clearly, individuals can-
not be expected to master the intricacies of defamation law doctrine. Indeed,
many lawyers would find it difficult to articulate the doctrine. At the same
time, misperceptions are not equivalent to ignorance or irrelevance. Consider
that lay individuals are also unfamiliar with the legal standard that governs
the enforceability of contracts, but rather than assuming that contracts are un-



- 29

enforceable, lay individuals tend to exaggerate the enforceability of contracts
(Willikinson-Ryan and Hoffman, 2015, Sommers and Furth-Mazkin, 2021).
Contract scholars worry that this bias leads lay individuals to comply with
unenforceable agreements, avoid meritorious lawsuits, and attach exaggerated
moral significance to contractual terms. Similarly, a survey found that 43%
of consumer erroneously believed that only drugs that were completely safe
could be advertised to consumers (Bell, Kravtiz, and Wilkes 1999). This be-
lief, presumably, led consumers to purchase unsafe drugs. Thus, ignorance of
the specifics of the law can lead to an exaggerated sense of its breadth, rather
than an assumption that it is irrelevant. Because it is legal perceptions, not the
law on the books, that affect behavior, it is an important task for future work
to measure the direction of lay misperceptions.

A broader consideration is that modern jurisprudence already assumes aware-
ness and consideration of defamation law by lay individuals. The bilateral
model is premised on the concern that any change to the legal norm might
deter ordinary people from participating in public discourse. If that were not
true, the First Amendment would lose much of its vigor in this domain.

This assumption is not unreasonable. In almost all areas of law, the design
of the legal standard incorporates behavioral responses—traffic regulation, tax
code, criminal law, etc—which naturally assume some public awareness of the
legal standard. To the extent lay individuals are aware of any law, defamation
law enjoys high salience. Defamation lawsuits are often dramatic and attract
considerable media coverage. Based on an anecdotal survey, many threads on
social media related to news reporting tend to involve at least one commentator
who mentions the possibility that a lawsuit will be brought if the story proves
false. Thus, it is likely that the public has general awareness of defamation law,
although the specifics must await future surveys.

7.2 Limitations

Beyond the limitations mentioned so far, a few other limitations constrain
the interpretation of this study. The samples are not representative and skew
more educated than the general population, among other differences. The sec-
ond study showed that education was linked to a greater association between
credibility and actionability perceptions, and so the findings might exaggerate
the size of the effect. At the same time, the effect of education can be taken
to reinforce the underlying hypothesized mechanism. As the challenges to the
theory argue, consideration of speaker incentives requires a certain degree of
sophistication. Thus, we would expect an education effect if the credibility
effect is true.

Another issue involves the scenarios themselves. A routine concern in vi-
gnette studies is that the context-rich fact pattern might elicit responses to fac-
tors that are unrelated to the research question. E.g., people may perceive state-
ments against women to be both more credible and more actionable. The use
of four different scenarios in each study with variation in contextual factors in-
volved (such as speaker’s gender) mitigates some of these concerns, but cannot
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eliminate them. The contrary concern is also relevant. Real life scenarios may
involve more credibility cues, and would at least permit individuals to search
for more information. The findings, then, should be interpreted as reflecting
scenarios where limited information exists and individuals are either unable or
unmotivated to search for more information.

A final issue concerns the lack of a clearly defined control group. The pri-
mary study compares results from two treated groups, one with lax defamation
law and another with a strict one. As a result, size of the effect (as distinguished
from its existence) should be interpreted with some caution.

Notwithstanding these limitations, the present paper provides the first set of
evidence on an important social question on which we lack key evidence.

7.3 Relevance for Legal Policy

The existence of the credibility effect informs legal policy along several di-
mensions. The robustness of democracies is often attributed to some notion of
a marketplace of ideas and a functioning media, the ’fourth estate.” Mistrust
in information provided by others, and lack of trust in the press, are threats to
self-governance. At the same time, trust is a complex concept, built and lost by
a variety of factors, many of which are outside the reach of policymakers. The
existence of a credibility effect suggests a policy lever that is within policy-
maker’s control: defamation law. Increasing media and speaker accountability
through stronger defamation laws could enhance public trust. Of course, this
is not the only tool, but given the difficulity and importance of the problem, it
is one worth considering.

The credibility effect also suggests the limits on defamation law. Reputa-
tional harms only come from people believing derogatory statements about
others. If defamation laws are set too strict, they can counter-intuitively am-
plify the harm of false statements due to the enhanced trust they create (even
if they reduce the overall volume of false speech). The finding that credibility
effects also create stigma for those who do not file a lawsuit further reinforces
the concern with strict defamation laws. These considerations suggests an im-
portant trade-off between credibility of speech and harm from statements. The
welfare implications are investigated by Arbel & Mungan (2021), who provide
an argument for moderation and erring on the side of free speech.

Doctrinally, the credibility effect suggests that the bilateral balancing model
employed by courts fails to capture the true impact of the legal standard. Courts
are balancing two factors when they should, in fact, balance three. In the future,
courts should be attentive to credibility effects, and should make decisions that
factor the pre-existing and desired level of trust within a given domain . Other
things being equal, consideration of credibility effects can tip the scales in the
context of social media in one direction, and printed news in the other.

It should be recognized, however, that people may not always be guided by
truth-seeking motives when they adopt beliefs. Some beliefs may be held for
social rather than epistemic reasons and so credibility effects may work in un-
expected ways. Charlatans often use the fact of negative coverage as supposed
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evidence of prosecution by entrenched interests, which their followers take as
reinforcing the charlatan’s message. Such dynamics suggest the delicate na-
ture of regulating speech and suggest care and development of better empirical
understanding of audience dynamics.

On a broader level, in a large number of domains, the law seeks to regulate
the veracity of information and sanction those who spread falsities. Examples
include securities regulation, false advertising, false lights, stolen valor, fraud,
trademark, and perjury. Across this broad range of diverse contexts, we have
neglected to consider credibility effects, and how regulation of falsities can be
too strict for its own good.

Future work might be able to identify natural experiments that would allow
us to discern the causal effect of changes to defamation law on measures of
public trust. It will also be productive to learn about the type of misperceptions
ordinary folks have about the law: do they over-estimate the scope of media
liability? Do they underestimate liability on social media? Such measurements
could inform future reform attempts.

8. Appendix A Scenarios from the Primary Study

Scenario: News, Private Figure

The same story you just read also contains the following line: “Miranda
Dewey embezzled funds in her previous position and had to step down.” You
don’t know Miranda well, but from what you know, she is a local accountant
who mostly keeps to herself.

How likely is the statement about Miranda to be true?
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Scenario: Email, Hiring

You work for a large company, and you are part of the HR department.
You are now screening candidates for a position, and are considering a can-
didate called Dennis Wombly. An email goes to a number of people in the
company, asking them if they know Dennis. In response, you see the follow-
ing email from Matt. Matt works for a different department and you don’t
know him well. “I know Dennis very well because we worked at Dailysoft
at around the same time and he was my shift manager. During his time there,
Dennis went on a couple of business trips for the company. He took his wife
with him and added her expenses as his own, which goes against company
standards. A BAD hire”

How likely is the allegation against Dennis to be true?

Scenario: Email, Hiring

Scenario: Offline You enter a local coffee shop. As you wait for your or-
der, you check out the bulletin board inside. You see a handwritten note
that says: “Local attorney Ms. Donna Thomson is a SCAMMER. She took
$$$ she wasn’t supposed to take and used it to pay herself. That’s money
that was supposed to be our DOWNPAYMENT. Better watch out. —Linda

Paterson.”

How likely is the allegation against Donna to be true?
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