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Abstract

British judges in general, and British high court judges in particular, are perceived to
be independent and isolated from political pressure and interference. Furthermore, the
rate of unanimous decisions tends to be particularly high in English courts of last resort.
This has led many scholars to consider that, contrarily to what holds for many other courts
around the world (such as the US Supreme Court), the attitudinal model does not find
support when British higher court judges are considered. In this paper we discuss one
British court of last resort that has been less studied in the literature: the Judicial Committee
of the Privy Council. This court is the highest judicial authority for a few cases in the
United Kingdom and for many Commonwealth jurisdictions. Traditionally, this court deals
with Commonwealth appeals as well as a limited number of domestic cases. Following the
three Devolution Statutes in 1998 (from Scotland, Northern Ireland and Wales), the Judicial
Committee of the Privy Council also decided appeals concerning devolution issues (that is,
cases concerning the extent to which the devolved governments or legislatures went beyond
their powers).

We study empirically the decisions of the Judicial Committee of the Privy Council and
investigate the extent to which Commonwealth and devolution appeals induce different
judicial behavior. We construct a dataset of 341 decisions ruled upon during the period
from 1998 until 2011. Our results indicate a higher polarization of judicial behavior in the
context of devolution (as measured by separate opinions) but no other consistent evidence
of significant differences across types of cases (devolution, Commonwealth and domestic).
We discuss these results in the context of the comparative judicial politics literature and the
role of courts in the common law world.
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I Introduction

In comparative judicial politics, British higher court judges are considered to be independent and
relatively insulated from political interferenceE] Contrarily to other common law jurisdictions,
the attitudinal model does not find strong support when British judges are considered. In line
with this approach, the rate of unanimous decisions seems considerably higher in British courts
of last resort (such as the English Court of Appeal, the House of Lords Appellate Committee and
the new UK Supreme Court)E] So far, the decisions held by the British Law Lords are essentially
those studied empirically and used in more detail to test different judicial behavior theories.

Our purpose is to contribute to the literature on judicial behavior by looking at another
British court of last resort, the Judicial Committee of the Privy Council (hereafter, JCPC). There
are three different types of decisions that can be appealed to the JCPC: i) domestic appeals; ii)
Commonwealth appeals; and iii) devolution appeals. Domestic appeals can be from ecclesias-
tical courts and other ancient courts, from the Disciplinary Committee of the Royal College of
Veterinary Surgeons, the Professional Conduct Committee of the General Medical Council, and
the Professional Committee of the General Dental Council. Commonwealth appeals are appeals
from commonwealth jurisdictions. Devolution appeals arose after the Scotland Act 1998, the
Government of Wales Act 1998, and the Northern Ireland Act 1998. Since then, cases concern-
ing the extent to which the devolved governments or legislatures went beyond their powers can
be appealed to the JCPC.

In this paper, we study empirically the decisions of the JCPC and investigate the extent to
which judicial politics and judicial preferences are more likely to interfere with the law in the
area of devolution than other areas of the law. In order to test this hypothesis, we consider
the individual votes of judges in the context of panel decisions. We are mainly interested in
assessing whether or not judges are more likely to write separate opinions in devolution cases.

We construct a dataset of 341 decisions from 1998-2011, including all devolution and do-

mestic appeals (23 and 96 cases, respectively), all Commonwealth appeals with separate opin-

!See, among others, Salzberger and Fenn| (1999), Hanretty| (2013) and references herein.

2See Hanretty| (2013). When considering some common law courts of last resort (UK, India, USA, Canada and
Australia), only India has higher levels of consensus. [Hanretty| (2013) notes that the Indian Supreme Court judges
face much higher caseload.



ions (63 cases), and a randomized sample of Commonwealth appeals without separate opinions
(159 cases). Our sample represents 41% of court decisions in the considered period (of a total
of 828 decisions). It includes all 84 cases with separate opinions and 257 decisions without
separate opinions (out of a total of 744 cases).

From the population of cases, we can immediately see that, out of 828 decisions, only 10%
have separate opinions. Out of the 84 cases with separate opinions, 63 cases are Commonwealth
appeals (representing 75% of total cases with separate opinions), one case is a domestic appeal,
and 20 cases are devolution appeals (approximately 24%). Clearly, devolution cases seem to
be more prone to separate opinions, with 20 out of 23 cases having separate opinions (87%).
The numbers for domestic and Commonwealth appeals are 1 out of 96 (1%) and 63 out of 222
(28%), respectively. Given the way we constructed the dataset, we know that separate opinions
for Commonwealth appeals are over-represented, which makes the comparison more striking.

Our preliminary results indicate a higher polarization of judicial behavior in the context of
devolution (as measured by separate opinions) but no other consistent evidence of significant
differences across types of cases (devolution, Commonwealth, and domestic). We discuss these
results in the context of the comparative judicial politics literature and the role of courts in the
common law world.

The paper goes as follows. In Section II, we describe the JCPC. In Section III, we discuss
judicial politics. In Section IV, we present the dataset and empirical strategy. In Section V, we

address the main results. Lastly, Section VI concludes the paper.

II The Judicial Committee of the Privy Council

The JCPC is a particular type of court of justice. Indeed, Le Sueur (2001) observes that ‘/n Jobody
starting with afresh would design a court that looks like the Judicial Committee of the Privy Council’.
Even though the role of the Privy Council goes back to the time of the Tudors, the JCPC was
formally created in 1833 (by the Judicial Committee Act 1833).

The JCPC does not really pronounce decisions but an advice to an appeal to the monarch

who, as matter of convention, accepts it (a fiction to be removed when appeals are from Com-



monwealth republics, a principle reformed in 1957 to allow appeals from Malaysia)E] However,
in practice, the JCPC operates as a court of appeal. The advice provided by the JCPC is subject to
standard appellate proceedings; there are formal legal and procedural rules, and the decision is
binding on both parties. The JCPC deals with points of law, and facts are not formally reviewed.
Since 2007, the JCPC has had the power to depart from precedent if needed. JCPC decisions
were unanimous until 1966. Separate opinions have since then been possible, but they have
been a rare occurrence.

There are different judges on the JCPC: the Law Lords, that is, the judicial members of
the House of Lords before the 2009 changes that lead to the creation of the UK Supreme Court
(known formally as Lords of Appeal in Ordinary; these are now the UK Supreme Court Justices);
senior judges from the UK (other Lords of Appeal); privy counsellors with judicial background
(judges from the Court of Appeal of England and Wales, the Inner House of the Court of Session
in Scotland and the Court of Appeal in Northern Ireland); other privy counsellors who are senior
judges abroad (usually judges from superior courts of Commonwealth members); and the Lord
Chancellor (before the Constitutional Reform Act ZOOS)E‘] The JCPC usually sits in panels of
three or five judges, the general rule being that the board should have an odd number of judges.

There is no formal selection procedure for judges to be appointed to the JCPC. Essentially,
judges of certain seniority who are appointed to other courts become eligible to sit on the JCPC,
which works as a sort of part-time court. More than sixty judges are eligible to be called upon
and decide cases at the JCPC. [Voigt et al. (2007), citing Bethl (1975), consider the process
to be functionally apolitical since the privy counsellors do not rule extensively on domestic
constitutional law in the UK. They also suggest that the potentially most politicized members,
the Law Lords, might be in the minority given the composition of the JCPC (although recognizing
they do most of the relevant work)E]

The vast majority of cases disposed by the JCPC refer to Commonwealth appeals (including

Crown dependencies and overseas territories). In particular, the JCPC decides on the basis of

3They are appeals to His/Her Majesty in Council. In the case of Brunei, the JCPC formally reports an opinion to
the Sultan.

“Therefore, the difference in the current composition of the JCPC is that the Law Lords are now Justices of the
Supreme Court of the UK, and that the Lord Chancellor is no longer part of it.

>However, our dataset indicates the Law Lords dominate the court panels.



national (Commonwealth member) law. In fact, [Voigt et al.| (2007)) do mention judicial activism
in this context but suggest that it is unrelated to local politics, either of the UK (because of
limited jurisdiction) or Commonwealth members (because of distance from local concerns).
Furthermore, since the 1960s, Commonwealth appeals seem to be dominated by business law
and protection of property rightsﬁ

Concerning Commonwealth appeals, the JCPC has limited control over its docket. The JCPC
enjoys some discretion in accepting a direct appeal only in situations where a potential appellant
fails to be granted a leave of appeal from a lower court (the acceptance or rejection will be based
on some general or important principle of law or wide interest standard)ﬂ

Devolution disputes make up a small number of cases decided by the JCPC. Le Sueur| (2001)
provides some reasons for why the JCPC was chosen to hear these appeals, namely its experience
on constitutional matters for several Commonwealth dependencies and colonies. Moreover, the
Appellate Committee of the House of Lords was regarded as inappropriate given that it was in
fact part of the UK Parliament, which could raise some conflicts of interest (i.e., it could lack
the objective independence to deal with division of power disputes; and the same judges that
previously decided the case could be also sitting on appeal)ﬁ Therefore, the JCPC was seen
as the appropriate court to deal with division of powers in terms of constitutional adjudication.
Following the three Devolution Statutes (Scotland Act 1998, the Government of Wales Act 1998,
and the Northern Ireland Act 1998), the JCPC decided appeals concerning devolution conflicts
(cases concerning the extent to which the devolved governments or legislatures went beyond
their powers)ﬂ Decisions made by the JCPC on devolution cases were binding even on the
House of Lords Appellate Committeem Such jurisdiction was lost to the new UK Supreme
Court in 2009/

These cases are potentially of significant political importance. First, they address the balance

of power between the central government at Westminster and the devolved administrations (al-

®See Voigt et al.| (2007).
Voigt et al.[ (2007).
8Incidentally, this was one of the major arguments for the 2005 constitutional reform that created the Supreme
Court of the United Kingdom.
See Delaney (2013).
00O’ Neill| (2004).
UFor a description of the process that lead to the creation of the UK Supreme Court, see Le Sueur| (2009).



though mostly on human rights). Second, they effectively limit the competences of higher courts
such as the High Court of Justiciary (the last court of appeal for criminal law in Scotland)E-]
Third, they have also allowed the House of Lords to be bypassed in human rights appeals (when
they are claimed within a devolution appeal; many appeals concern Article 6 of the European
Convention on Human Rights - hereafter ECHR)FEIFinally, devolution appeals have, in practice,
empowered English judges to influence Scottish law on human rights (not surprisingly, Scottish
judges have dominated important panels at the JCP(E] integrating and applying the ECHR un-
der Scotland Act 1998). In practice, members of the JCPC will decide Scottish criminal cases as
long as a human rights issues are raisedF_gl Therefore, English judges are effectively allowed to
influence Scottish criminal cases even though Scottish criminal law is perceived to be different
from English criminal law

The composition of judicial panels that dispose cases at the JCPC differs between Common-
wealth and devolution appeals. For the latter, only certain privy counsellors are eligible (those
with a high judicial office under the Appellate Jurisdiction Act 1876 or House of Lords judi-
cial members, that is, British senior judges only)E] Inevitably, Commonwealth judges were
excluded and, by default, devolution cases were largely disposed by a panel largely dominated
by Law Lords.

In an earlier study of JCPC devolution cases, (O’Neill (2001) observed that decisions seem
to be unanimous, deferent to the Crown rather than to the lower court (in fact, reversing deci-
sions if and when needed), and sensitive to the presence of influential jurists (mentioning the
preponderance of Scottish judges).

While Voigt et al.| (2007) praise the JCPC for delivering impartial, independent, and high
quality decisions in the context of Commonwealth appeals, |O’'Neill (2001) identified a process

of increasing judicial politics when the court addressed devolution cases.

12See |O’'Neill| (2001)).

130’Neill (2001). Moreover, notice that ECHR rights were "brought home" into domestic law (i) by the Human
Rights Act 1998 for UK and English public authorities and (ii) by the Scotland Act 1998 for the Scottish Government
and Scottish Parliament. See|Le Sueur| (2001) for more on this point.

4Le Sueur| (2001).

15See [Le Sueur| (2001).

16See R. v. Manchester Stipendiary Magistrate, Ex Parte Granada Television Ltd. [1999] UKHL 51, where Lord of
Craighead notes that "although there is now much common ground between England and Scotland in the field of
civil law, their systems of criminal law are as distinct from each other as if they were two foreign countries".

Le Sueur| (2001).



IIT Judicial Politics

III.1 General Theory

There is vast literature on judicial politics. Different theories have been developed, mainly in
the context of the United States, to explain judicial behavior. In this respect, there is an impor-
tant ongoing debate over whether judges are guided solely by the law, solely by their personal
ideology, or by a mixture of the two. Formalists or legalists argue that judges simply interpret
and apply the law in a largely conformist view of precedents. In other words, judges are fun-
damentally guided by what the law says and abide by a strict legal authoritative interpretation.
The so-called attitudinal model sees judicial preferences, with special emphasis on ideology, as
the main explanatory model. Finally, agency theorists propose the strategic model. While rec-
ognizing the importance of judicial preferences, they also emphasize political and institutional
realities [[]

In general, judges have to weigh their individual preferences (their disposition towards a
particular outcome) and their influence on the decisions of the court (their ability to shape
the outcome in terms of public policy)Ff] Individual policy preferences are associated with the
court’s opinion while dispositional preferences reflect an ideal position associated with an indi-
vidual judge’s opinion. In collegial courts, judges have to trade policy losses (whether or not an
individual judge supports the court’s opinion) against dispositional losses (whether or not an in-
dividual judge delivers an opinion consistent with the most preferred solution). Policy losses are
determined by the interaction between judges while dispositional losses are independently de-
termined by each individual judge. While the attitudinal model focuses on dispositional losses,
the literature on strategic judicial decision-making takes into account both policy losses and
dispositional losses.

These different theories of judicial behavior cannot be extensively addressed without an
adequate empirical assessment and evaluation. Legal scholars and political scientists have nat-

urally focused much empirical attention on the US Supreme CourtFE] Empirical debate about

18For discussion, see Brenner and Spaeth| (1988), |Segal and Cover| (1989), |Gely and Spiller| (1990), [Epstein and
Knight| (1998)), |Segal and Spaeth| (2002), and Hansford and Springgs I} (2006), among others.

?See|Cameron and Kornhauser| (2010).

20gee[Brenner and Spaeth|(1988),|Segal and Cover| (1989),/George and Epstein| (1992), Epstein and Knight|(1998),



other higher courts is an emerging literature, with notable applications in Europe and North
Americﬂ in AsiaF_Z], and in Latin AmericaF_g]

In Britain, the general view has always been that judges do not decide cases politicallyFE]
First, as Hanretty| (2013) described, when compared to higher courts from different countries,
the levels of dissent by British judges is relatively low (in comparison with Canada, Australia
and US; only India presented higher rates of consensus than the UK). Second, the author argues
that ‘the British constitution offers few opportunities for policy-seeking judges’ than other common
law jurisdictions. More interestingly, especially when studying decisions from the House of
Lords Appellate Committee, Hanretty (2013) points to the fact that variations in ideal points
can be better explained by differences between Scottish and non-Scottish judges rather than by
political party. Arvind and Stirton| (2012) noticed that the Law Lords are more polarized than
the traditional account suggests, but not on ideological grounds. They find significant variations
on the estimated ideal points when considering human rights cases, but the explanation seems

more related to background and other cultural factors as opposed to political determinants.

III.2 Can Devolution cases induce different judicial behavior?

In a model of judicial politics, separate opinions are expected to the extent that they express
different ideological or philosophical views of the world either merely attitudinal or strategic.
However, there are significant limitations to systematic and generalized separate opinions. First,
judges have a degree of dissent aversion for various reasons, including the additional work

that dissenting requires, the difficulties of collegial relationships or their detrimental effects on

Epstein et al.| (2001)),|Segal and Spaeth|(2002), Goff| (2006)), Hansford and Springgs I (2006), and Lax and Cameron
(2007).

“10On Canada, see Tate and Sittiwong| (1989), Alarie and Green|(2008)),|Green and Alarie| (2009), and|Songer et al.
(2011). On Germany, see|Schneider| (2005) and [Vanberg (2005). On Italy, see Breton and Fraschini (2003)), [Fiorino
et al.| (2007), [Padovano| (2009) and Dalla Pellegrina and Garoupal (2013)). On Portugal, see |/Amaral Garcia et al.
(2009). On France, see [Franck (2009) and [Franck (2010). On Spain, see Garoupa et al.| (2012)) and |Garoupa et al.
(2013). On Israel, see|Shachar et al.| (1997), |[Eisenberg et al.| (2011) and [Eisenberg et al.| (2013)). On Australia, see
Smyth and Narayan (2004).

“*On Japan, see Ramseyer and Rasmusen| (2003), and in particular on the Japanese Supreme Court, see Ramseyer
and Rasmusen| (2006). On Taiwan, see |Ginsburg| (2003)), |Garoupa et al.| (2011) and Dalla Pellegrina et al.| (2012).
On the Phillipines, see |Escresa and Garoupal (2012).

0n Argentina, see Chavez| (2004) and [Helmke| (2004) as well as laryczower et al.| (2002)) and laryczower et al.
(2006). On Chile, see |Hilbink (2007) and |Carroll and Tiede| (2011). More generally, see |[Kapiszewski and Taylor
(2008).

“‘Hanretty| (2013).



the workplaceE] Concurring opinions are likely to be less costly but still require additional
judicial resources. A second limitation is the nature of the case - the extent to which there is no
discretion according to the law. Alternatively, not every case can generate creative and distinct
legal arguments as to justify separate opinions. A third limitation is the tradition of the House of
Lords Appellate Committee to avoid exhibiting differences across the bench in particular, the
concern that any degree of politicization can be perceived by the general public. In fact, |Arvind
and Stirton (2012) argue that there is a strong norm for consensus and deflection of possible
signs of division

Devolution cases are fundamentally cases that affect human rights (not conflict of executive
powers) and can therefore raise two possible effects. On one hand, rulings in devolution cases
are relatively more important because it is a new area of the law dealing with difficult issues
of human rights. It could be argued that such cases require stronger precedent and therefore
fewer separate opinions should be observed. On the other hand, since devolution appeals are
the only cases of a political nature that are directly related to the members of the court (privy
councillors have few opportunities to deal with UK constitutional law), we may expect more
legal debate and enhanced expressive roles. At same time, judges could be more concerned with
their performance and therefore develop more careful separate opinions in order to establish
their individual legitimacy.

While dissents can be perceived as ideological polarization when it comes to constitutional
law, concurring opinions should be regarded as individual contributions to the development of
mature legal doctrinesF_B-] It is likely that devolution might deter dissents (in order to create
strong precedent) while inducing additional concurring opinions (so that individual judges can
be regarded as making significant legal contributions).

Devolution appeals to the JCPC can be regarded as a mechanism to bypass the absence of a

right of appeal to the House of Lords Appellate Committee from the Scottish High Court of Justi-

25See |Epstein et al.[(2011) and |[Edelman et al.| (2012).

28Jones| (1982) and [Hanretty| (2013).

2’Lord Kerr of Tonaghmore (2012) describes that the small number of dissents among British judges may be
attributed in part to the value placed on the oral tradition. He also adds that dissents do not affect the cordial
relations that exist among his colleagues.

28For example, Hettinger et al. (2003) suggest concurring opinions ’serve important functions as they disclose incon-
sistencies in the law or highlight a legal doctrine ripe for overruling’. They also argue that concurring opinions could
be ’potential whistle-blowing devices’ when reflecting agreement over the outcome but not on the legal grounds.



ciary. As such, judges could feel pressured to provide more detailed and lengthy arguments so as
to avoid a generalized appeal mechanism. Concurring opinions are likely to be the appropriate
tool to balance two opposing goals: deciding important criminal cases while not undermining
significantly constitutional design.

There could be a learning effect by which as judges see more devolution cases, they get used
to deciding them and, as a result, they tend to decrease separate opinions over time. However,
separate opinions are not decreasing statistically over time. Therefore, any such learning effect
can be statistically disregarded.

To some extent, devolution cases at the JCPC can be understood as similar to human right
appeals at the House of Lords Appellate Committee. They are of constitutional importance and,
being quite new, demand the development of legal doctrines that inevitably shape British law.
Arvind and Stirton| (2012) already shown that the Law Lords are divided when it comes to ruling
on human rights. A possible inference is that we should find a similar result with devolution
cases in the Privy Council (furthermore, when many of the individual judges are the same).

Concerning domestic and Commonwealth cases, we expect fewer separate opinions. While
domestic cases are relatively marginal (since they are appealed from a limited number of bod-
ies), Commonwealth cases do not satisfy the conditions we have discussed. They are unrelated
to UK human rights, British constitutional law or policy issues. At the same time, they require
the application of Commonwealth law which is likely to demand less interest and concern by
UK senior judges; the expressive role of the British judiciary in developing Commonwealth law
is plausibly weak. In this setting, if a separate opinion is given in a Commonwealth case, it
is more likely that it will be a dissent. Precisely because the judges deciding the case are less
concerned about how the law will be applied in the country of origin, they may be less worried
about sending a sign of possible divisions (in which dissent is a stronger sign of division than

separate opinions).
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IV Data and Empirical Analysis

We collected data from appeals to the JCPC from 1998-2011@ From a total of 828 decisionﬂ
during this time period, 23 correspond to devolution appeals, 96 to domestic appeals, and 709 to
Commonwealth appeals. We include all devolution cases, all domestic cases, all Commonwealth
cases with separate opinions, and a random sample of Commonwealth cases without separate
opinionsPE] a total of 341 decisions. Our sample represents 41% of the court decisions in the
considered period. Our empirical strategy consists of assessing whether or not different types
of cases (in particular, devolution cases) can be associated with distinct judicial behavior as
measured by separate opinions and by the length of decision (total number of words in the
decision; the rationale is that the length of a decision can be seen as a proxy for case difﬁculty@.
Therefore, we want to test the hypothesis that the likelihood of having separate opinions and
the extension of the decision is higher in devolution cases when compared to domestic and
Commonwealth cases. In order to test this hypothesis, we collected data concerning the judges
taking part in the decision, the judge delivering the decision, whether or not the judge was a
Law Lord, whether or not the judge had practiced in the Scottish jurisdiction, the type of case,
the date of the decision, and if the court delivered a pro-appellant outcome.

Table |1| summarizes the variables we collected concerning different characteristics of the
cases, the nature of the appellant and respondent, and attributes of the judges involved. Table
[2] presents the summary statistics for these variables per decision (341 decisions), per judge (68
judges{ig]), and per individual vote (1,517 votes).

As indicated in Table 3] our dataset consists of 23 devolution cases, 96 domestic cases, and
222 Commonwealth cases. With respect to devolution cases, 20 cases out of 23 had separate

opinions (87%). If we consider the total of 96 domestic cases, the same took place in only

2 Although the JCPC lost jurisdiction concerning devolution cases to the UK Supreme Court in 2009, we include de-
cisions until 2011 to make sure that there are no further differences between Commonwealth and domestic appeals.
In the appendix, we include robustness checks in which we exclude cases decided in 2010 and 2011.

30We excluded two hearings, given that this type of decision was not relevant for our study.

3INotice that using all the commonwealth cases would not change our findings because the decisions not included
in the econometrics are unanimous decisions only.

325ee [Epstein et al.[ (2011). In our case we want to assess if devolution cases can be more difficult and, because
of that, have lengthier opinions.

33Information about all sixty-eight judges is presented in Appendix, including total votes, separate opinions in the
dataset and other characteristics.
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one case. As for Commonwealth cases, 63 decisions out of 222 had separate opinions (28%)@
Clearly, devolution cases present the highest level of separate opinions. In domestic cases, sep-
arate opinions are virtually non-existent (only one case out of 96).

As summarized in Table |4} the dataset includes 1,517 individual votes, with 109 referring to
devolution cases, 294 to domestic appeals, and 1,114 to Commonwealth appeals. There are 203
individual votes with separate opinions (around 13% of the dataset), and devolution cases have
78 votes with separate opinions (72%, overwhelmingly concurring opinions), domestic cases
have one vote with a separate opinion, and Commonwealth appeals have 124 individual votes
with separate opinions (11%, a majority of dissents and a minority of concurring opinions).

Two important observations are in order. First, panel composition is rarely repeated (from
a total of 341 decisions, there were 296 different panel compositions) Second, by looking at
Table [5] there is no clear pro-appellant bias in Commonwealth cases as compared to domestic
cases since the numbers are fairly similar

First, we run logit regressions with separate opinion as the dependent variable when using
individual votes as our unit of analysis. Second, we run ordinary least square regressions where
log of the number of words is the dependent variable. Concerning the number of words in a
decision, our unit of analysis is cases. The average number of words per case is 6,315. Because
we expect decisions with separate opinions to be longer, we include a dummy that controls for
the existence of separate opinions. Moreover, in a second specification, we include the number

of separate opinions.

V Results

The first regression table (Table[6]) presents the results when the dependent variable is separate
and the Commonwealth appeals are the baseline. We can see that deciding a devolution case is
associated with a higher probability of delivering a separate vote than Commonwealth appeals.

Scottish judges are less likely to write a separate opinion, while Law Lords are more likely to

34The 63 decisions with separate opinions are out of a population of 709 Commonwealth decisions (9%).
35Regressions with appropriate clustering are presented in the Appendix.
36These results seem to show that the analysis by|O’Neill| (2001)) is not generalizable.
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do so. Senior judgefj] (appointed at least ten years before the decision was taken) tend to be
less prone to present separate opinions. Having a Scottish judge delivering the decision seems
to have no effect. Due to the fact that devolution cases are fundamentally on human rights, we
also control for all cases that address rights generally defined as well as criminal cases (being
that in devolution or in Commonwealth appeals). Rights seem to have a positive impact on the
dependent variable but it is not statistically significant in most specifications. The sign of the
coefficient for criminal varies across regressions and it is generally not statistically significant
(the same holds for business law).

Adding more control variable does not change the level of significance. We performed differ-
ent specifications as robustness checksF;g] We also include a specification in which we attribute
different weights according to the number of judges voting in each decision (Table [7), and a
specification in which we cluster the standard errors by type of case (Table[8)). The results are
largely the same and consistent with devolution inducing more separate opinions.

The next regression table (Table [9) presents the results when the dependent variable is
Ln(Words) and, again, the Commonwealth appeals are the baseline. We control for the existence
of separate opinions which naturally has a significant positive effect. No strong result is found
for devolution or domestic appeals (the coefficients are positive but not statistically significant).
Rights and business law seem to have a positive impact while criminal has a negative impact on
the dependent variable but all these variables are largely not statistically significant.

The last regression table (Table presents the same analysis where we control for the
number of separate opinions which, again, has a significant positive effect as expected. In this
case, devolution decisions have a negative coefficient while domestic have a positive coefficient.
However, none is statistically significant. The higher the number of Law Lords deciding the case,
the higher the number of words in the decision. The total number of Scottish judges, the total
number of senior judges, business law and rights do not have a statistically significant impact

on words. The coefficient associated with criminal has a negative sign and it is statistically

37 Although it is not possible to have standard political control variables for judges due to the appointment process,
tenure" should be a good proxy for this. The reason is that older judges are likely to be Tory and younger judges
are likely to be Labour party appointees. The results do not show that such political variable is very relevant.

38In the Appendix we present regression tables for clustering the standard errors by the judge delivering the
decision and by the judge voting in the decision. We also present regression tables excluding 2010 and 2011 since
devolution cases were assigned to the Supreme Court by then. As we can see, the results are essentially the same.

e

13



significant in most specifications.

The main conclusion is that, statistically, devolution cases have more separate opinions but
they are not more extensive once we control for the inclusion of separate opinions. According to
our theory, the explanation seems to be that judges are more concerned with making significant
legal contributions rather than a manifestation of political differences. At the same time, there
is little evidence that devolution cases require additional wording to reflect extensive drafting of
rulings (that is, they do not seem more difficult than otherwise). In fact, our results show that
the number of words seems to be statistically determined by the inclusion of separate opinions
and no other variable.

At the same time, these statistical effects are not being driven by the fact that most devolution
cases address human rights. Commonwealth appeals also address rights and criminal disputes.
Since we control for these variables, it seems that it is the underlying constitutional nature of
devolution cases rather than the particularity of rights and criminal disputes that justifies these
observed differences.

These findings also seem to suggest that judges specialized in Scottish law are less likely
to write separate opinions. One possible explanation is that judges specialized in English law
are less deferent to precedent when it comes to human rights. In a sense, this is related to the
findings by Hanretty| (2013]) which suggest that British Law Lords that specialize in English law
‘are less likely to act deferentially towards English law in general and precedent in particular’.
In general, Scottish law is different from English law and, at the same time, devolution appeals
tend to reflect concerns over Scottish law. These two factors might explain why Scottish judges
are less likely to write separate opinions. However, one should take into account that Scottish
judges tend to deliver the court judgment in devolution cases and, consequently; it is their non-
Scottish peers who tend to write separate opinions. In reality, this is in line with the fact that
out of 23 devolution cases, 17 had a judgment delivered by a Scottish judge.

We also find that, on average, Law Lords are more likely to write separate opinions. This
is an expected result if we consider that they are likely to be more predisposed and committed
to expressing and developing legal argumentation. It is also possible that they face lower costs
when it comes to writing a separate opinion (which might benefit from the resources available

to them in the House of Lords Appellate Committee, in terms of time and disposition).
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VI Conclusion

We have used the decisions of the Judicial Committee of the Privy Council to study the extent
to which potentially more politicized cases are disposed in ways different than other appeals.
We constructed a dataset of 341 decisions in the period 1998-2011 and tested whether or not
devolution cases (mostly on human rights) exhibit a statistically different pattern from Com-
monwealth and domestic appeals.

Our results show that devolution cases are likely to generate more legal argumentation
in the form of separate opinions (mainly concurring opinions). However, we do not detect
any statistically relevant difference in terms of number of words. Our interpretation is that
additional separate opinions are induced by more division concerning legal doctrines than the
need for more extensive drafting of rulings (due to potential legal difficulty).

Our findings are also largely consistent with current descriptive statistics for the UK Supreme
Court (see Table showing separate opinions for devolution cases adjudicated by the UK
Supreme Court from 2010 to 2012). Same patterns in terms of separate opinions are detected,
including the predominance of human rights cases, few dissents and a significant rate of concur-
ring separate opinions. Our results suggest that the differences between devolution cases and
others are more related to the novelty of the field and, possibly, the particular constitutional
significance of human rights appeals in the context of Scottish criminal law. The differences
have less to do with significant ideological variations or different public policy concerns.

The findings of our analysis have to be interpreted with some caution since the number of
devolution cases is limited and these cases make up a small percentage of the workload of the
JCPC (which is overwhelmingly dominated by the Commonwealth cases). Still, the nature of
the results seems to be robust and exclude any major attitudinal polarization.

These results can be understood in line with previous empirical work about the Law Lords
and, more generally, with the notion that UK high judges are averse to exhibiting political
alignments. Separate opinions reflect asymmetric needs with respect to doctrinal developments

rather than dispositional preferences.
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Tables

Table 1: Variables Description

Variable Name

Definition

Appellant Individual
Appellant Company
Appellant Public
Business Law
Commonwealth
Concurring
Criminal

Delivered by Scottish Judge

Delivering Judge
Devolution
Dissenting
Domestic

Judge

Law Lord

Ln(Words)
Pro-Appellant
Respondent Company
Respondent Individual
Respondent Public
Rights

Scottish
Seniority 10 years
Separate

Total Concurring

Total Dissenting

Total Scottish

Total Senior Judges
Total Separate

Total Separate Per Judge
Total Votes Per Judge
Total Votes

Year

1 if the appellant is an individual

1 if the appellant is a company

1 if the appellant is public

1 if the case is mainly related to business law

1 if it is a commonwealth decision

1 if the judge presented a concurring opinion

1 if the case is mainly criminal

1 if the judge delivering the decision practiced in
Scottish jurisdiction

Name of the judge delivering the decision

1 if it is a devolution decision

1 if the judge presented a dissenting opinion

1 if it is a domestic decision (Disciplinary Committee
of the Royal College of Veterinary Surgeons,
General Medical Council, General Dental Council,
ecclesiastical courts and other ancient courts)
Name of the judge voting

1 if the judge is/was a Law Lord

Log of the total number of words in the decision
1 if the JCPC advised a pro-appellant outcome

1 if the respondent is a company

1 if the respondent is an individual

1 if the respondent is public

1 if the case is mainly about rights (human rights,
constitutional rights or right to a fair trial)

1 if the Judge practiced in Scottish jurisdiction

1 if the judge is at the JCPC for at least 10 years

1 if the judge presented a separate opinion (concurring

or dissenting)

Total number of concurring votes in each decision
Total number of dissenting votes in each decision
Total number of Scottish judges in each decision
Total number of senior judges in each the decision
Total number of separate votes in each decision
Total number of separate opinions per judge

Total number of votes by each judge

Total number of judges voting in each the decision
Year in which the decision was made
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Table 2: Summary Statistics

Variable Mean StandardDev Min. Max. N

Appellant Individual 0.79 0.40 0 1 341
Appellant Company 0.16 0.37 0 1 341
Appellant Public 0.08 0.27 0 1 341
Business Law 0.08 0.27 0 1 341
Commonwealth 0.65 0.48 0 1 341
Concurring 0.07 0.20 0 0.80 341
Delivered by Scottish Judge  0.19 0.39 0 1 341
Criminal 0.15 0.36 0.00 1 341
Devolution 0.07 0.25 0 1 341
Dissenting 0.05 0.13 0 0.44 341
Domestic 0.28 0.45 0 1 341
Law Lord 0.83 0.21 0.20 1 341
Ln(Words) 8.43 0.79 6.15 11.63 341
Pro-Appellant 0.44 0.50 0 1 341
Respondent Company 0.13 0.34 0 1 341
Respondent Individual 0.15 0.35 0 1 341
Respondent Public 0.74 0.44 0 1 341
Rights 0.21 0.41 0 1 341
Scottish 0.19 0.17 0 0.8 341
Seniority 10 Years 0.58 0.24 0 1 341
Separate 0.12 0.23 0 0.8 341
Total Senior Judges 2.64 1.37 0 8 341
Total Concurring 0.33 1.02 0 4 341
Total Dissenting 0.26 0.69 0 4 341
Total Separate 0.60 1.19 0 4 341
Total Votes 4.45 1.05 3 9 341
Year 2002.6 2.86 1998 2011 341

The unit of observation is: decision, if N is 341; individual vote, if N is 1,517;
judge, if N is 68.
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Table 2: Summary Statistics (cont.)

Variable Mean StandardDev Min. Max. N

Appellant Individual 0.77 0.42 0 1 1,517
Appellant Company 0.18 0.38 0 1 1,517
Appellant Public 0.09 0.28 0 1 1,517
Commonwealth 0.73 0.44 0 1 1,517
Concurring 0.07 0.26 0 1 1,517
Devolution 0.07 0.26 0 1 1,517
Dissenting 0.06 0.24 0 1 1,517
Domestic 0.19 0.40 0 1 1,517
Law Lord 0.84 0.36 0 1 1,517
Pro-Appellant 0.46 0.50 0 1 1,517
Respondent Company 0.15 0.35 0 1 1,517
Respondent Individual 0.17 0.37 0 1 1,517
Respondent Public 0.71 0.46 0 1 1,517
Scottish 0.19 0.39 0 1 1,517
Seniority 10 Years 0.59 0.49 0 1 1,517
Separate 0.13 0.34 0 1 1,517
Total Senior Judges 2.85 1.45 0 8 1,517
Total Concurring 0.38 1.09 0 4 1,517
Total Dissenting 0.33 0.79 0 4 1,517
Total Separate 0.71 1.28 0 4 1,517
Delivered by Scottish Judge 0.14 0.16 0 1 68

Law Lord 0.5 0.5 0 1 68

Scottish 0.12 0.32 0 1 68

Seniority 10 Years 0.58 0.45 0 1 68

Total Votes Per Judge 22.31 30.88 1 123 68

Total Separate Per Judge 2.99 4.54 0 15 68

The unit of observation is: decision, if N is 341; individual vote, if N is 1,517;
judge, if N is 68.
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Table 5: Pro-Appellant and Pro-Respondent Outcomes

Decision Type  Pro-Appellant Pro-Respondent Total % Pro-Appellant

All Decisions

Devolution 11 12 23 47.8
Domestic 26 70 96 27.1
Commonwealth 112 110 222 50.9
Total 149 192 341 43.9
Appellant is Public
Devolution 5 1 6 83.3
Commonwealth 9 11 20 45.0
Total 14 12 26 53.8
Appellant is Company or Individual
Devolution 6 11 17 35.3
Domestic 26 70 96 27.1
Commonwealth 103 99 202 51.5
Total 135 180 315 43.5
Respondent is Public
Devolution 6 11 17 35.3
Domestic 26 70 96 27.1
Commonwealth 75 64 139 53.3
Total 107 145 252 42.6
Respondent is Company or Individual
Devolution 5 1 6 83.3
Commonwealth 37 46 82 45.1
Total 42 47 88 47.7
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Table 6: Regression Results for Separate Votes

Reg 1 Reg 2 Reg3 Reg 4
Devolution 2.84%**  3.29%**  3.38*** 3.38%**
(0.00) (0.00) (0.00) (0.00)
Domestic -3.02%**  .2.31*%*  -2.69%*F  -2.82%**
(0.00) (0.03) (0.01) (0.01)
Scottish -0.75**  -0.75**  -0.75** -0.74%*
(0.01) (0.01) (0.01) (0.01)
Law Lord 1.00***  1.03***  1.03*** 1.00**
(0.01) (0.01) (0.01) (0.01)
Seniority 10 years -0.35* -0.41* -0.42** -0.41*
(0.09) (0.05) (0.05) (0.05)
Delivered by Scottish Judge 0.05 0.02 0.02 0.00
(0.86) (0.95) (0.94) (1.00)
Business Law -0.31 -0.25 0.02 0.28
(0.37) (0.46) (0.96) (0.52)
Criminal 0.14 -0.03 -0.46 -0.64*
(0.65) (0.92) (0.18) (0.07)
Rights 0.72%** 0.39 0.04 -0.14
(0.00) (0.15) (0.89) (0.63)
Total Votes 0.52%**  (Q.55***  (Q.57***
(0.00) (0.00) (0.00)
Pro-Appellant -0.14 -0.16 -0.22
(0.50) (0.44) (0.28)
Appellant Public 0.75%  -13.87%***
(0.05) (0.00)
Respondent Public 1.14%** 1.56*%*
(0.00) (0.03)
Appellant Company -14.48%**
(0.00)
Appellant Individual -14.27%**
(0.00)
Respondent Company -0.65
(0.44)
Respondent Individual 0.99
(0.17)
Constant -2,79%¥%% 5 13%%*% 5 Q]¥kx 8 4¥x%*
(0.00) (0.00) (0.00) (0.00)
Number of Obs 1,517 1,517 1,517 1,517
Log Likelihood -408.4 -396.2 -389.4 -379.3

Note: All regressions include year fixed effects.

Robust p-values in parentheses. * p<0.1, ** p<0.05, *** p<0.01.
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Table 7: Regression Results for Separate Votes: with weights according to the number of judges

voting

Reg 1 Reg 2 Reg 3 Reg 4
Devolution 2.87%%*%  3.34%** 3 45%** 3.44%**
(0.00) (0.00) (0.00) (0.00)
Domestic -3.09%** .2 57**  .2.96%**  -3.08***
(0.00) (0.02) (0.01) (0.00)
Scottish -0.88***  -0.88*** -0.89***  -0.88***
(0.00) (0.00) (0.00) (0.00)
Law Lord 1.11%**  1.15%**  1.15%** 1.13%**
(0.00) (0.00) (0.00) (0.01)
Seniority 10 years -0.35* -0.42**  -0.43** -0.43%**
(0.09) (0.05) (0.04) (0.05)
Delivered by Scottish Judge 0.13 0.08 0.08 0.06
(0.65) (0.79) (0.80) (0.83)
Business Law -0.34 -0.27 0.02 0.27
(0.33) (0.44) (0.96) (0.53)
Criminal 0.22 -0.02 -0.44 -0.64*
(0.46) (0.95) (0.19) (0.08)
Rights 0.83*** 0.43 0.06 -0.11
(0.00) (0.12) (0.82) (0.69)
Total Votes 0.46***  0.50***  (.52***
(0.00) (0.00) (0.00)
Pro-Appellant -0.14 -0.16 -0.23
(0.48) (0.42) (0.27)
Appellant Public 0.75* -15.38***
(0.06) (0.00)
Respondent Public 1.17%** 1.57**
(0.00) (0.03)
Appellant Company -16.01
O
Appellant Individual -15.78
©
Respondent Company -0.63
(0.46)
Respondent Individual 0.97
(0.18)
Constant -2.97%%% 4 97*** 5. 80*F** 9 77F**
(0.00) (0.00) (0.00) (0.00)
Number of Obs 1,517 1,517 1,517 1,517
Log Likelihood -2108.2  -2046.2 -2010.7  -1961.9

Note: All regressions include year fixed effects.

Robust p-values in parentheses, * p<0.1, ** p<0.05, *** p<0.01.
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Table 8: Regression Results for Separate Votes: clustering by type of case

Reg 1 Reg 2 Reg 3 Reg 4
Devolution 2.84%**  3.29%**  3.38*** 3.38%**
(0.00) (0.00) (0.00) (0.00)
Domestic -3.02%** 2. 31%FF 2 .69%F* D 82kHF
(0.00) (0.00) (0.00) (0.00)
Scottish -0.75* -0.75* -0.75* -0.74*
(0.08) (0.09) (0.09) (0.09)
Law Lord 1.00*%**  1.03***  1.03***  1.00***
(0.00) (0.00) (0.00) (0.00)
Seniority 10 years -0.35* -0.41* -0.42* -0.41*
(0.07) (0.06) (0.06) (0.07)
Delivered by Scottish Judge 0.05 0.02 0.02 0.00
(0.87) (0.93) (0.94) (1.00)
Business Law -0.31%**  -0.25%** 0.02 0.28%***
(0.00) (0.00) (0.85) (0.00)
Criminal 0.14 -0.03 -0.46%**  -0.64***
(0.28) (0.88) (0.01) (0.00)
Rights 0.72%** 0.39%* 0.04 -0.14
(0.00) (0.04) (0.81) (0.39)
Total Votes 0.52%**  (Q.55***  (Q.57***
(0.01) (0.00) (0.00)
Pro-Appellant -0.14 -0.16 -0.22
(0.44) (0.49) (0.29)
Appellant Public 0.75%**  -13.87%**
(0.00) (0.00)
Respondent Public 1.14%**  1.56%**
(0.00) (0.00)
Appellant Company -14.48%**
(0.00)
Appellant Individual -14.27%**
(0.00)
Respondent Company -0.65%**
(0.00)
Respondent Individual 0.99%**
(0.00)
Constant -2,79%¥%% 5 13%%*% 5 Q]¥kx 8 4¥x%*
(0.00) (0.00) (0.00) (0.00)
Number of Obs 1,517 1,517 1,517 1,517
Log Likelihood -408.4 -396.2 -389.4 -379.3

Note: All regressions include year fixed effects.

Robust p-values in parentheses, * p<0.1, ** p<0.05, *** p<0.01.
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Table 9: Regression Results for Ln(Words) (by case, dummy for separate)

Reg 1 Reg 2 Reg 3 Reg 4

Devolution -0.18 -0.16 -0.22 -0.23
(0.31) (0.36) (0.22) (0.20)
Domestic -0.22* -0.20 -0.29** -0.23
(0.10) (0.12) (0.04) (0.10)
Total Scottish 0.08 0.07 0.06 0.06
(0.10) (0.19) (0.21) (0.20)
Total Law Lords 0.07* 0.06* 0.06 0.06
(0.08) (0.08) (0.13) (0.10)
Total Senior Judges 0.04 0.04 0.04 0.04

(0.30) (0.35) (0.32) (0.33)
Delivered by Scottish Judge  0.16* 0.18**  0.21**  0.23**
(0.07) (0.04) (0.02) (0.01)

Dummy Separate 0.92***  0.93*** 0.90*** (.93***
(0.00) (0.00) (0.00) (0.00)
Business Law 0.12 0.12 0.20** 0.18
(0.21) (0.22) (0.05) (0.11)
Criminal -0.09 -0.15*  -0.21**  -0.16%
(0.29) (0.09) (0.02) (0.08)
Rights 0.17* 0.15% 0.10 0.13
(0.06) (0.09) (0.29) (0.16)
Pro-Appellant 0.17%** Q.17*** (Q.17***
(0.01) (0.00) (0.00)
Appellant Public 0.40%**  0.79%**
(0.00) (0.00)
Respondent Public 0.21%** 0.14
(0.01) (0.44)
Appellant Company 0.46**
(0.01)
Appellant Individual 0.36%*
(0.04)
Respondent Company -0.07
(0.69)
Respondent Individual -0.12
(0.49)
Constant 7.40%**  7.38*** 7.30%** 6.93%**
(0.00) (0.00) (0.00) (0.00)
Number of Obs 341 341 341 341
R-Squared 0.52 0.53 0.54 0.55

Note: All regressions include year fixed effects.

Robust p-values in parentheses. * p<0.1, ** p<0.05, *** p<0.01.
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Table 10: Regression Results for Ln(Words) (by case, with total separate)

Reg 1 Reg 2 Reg 3 Reg 4
Devolution -0.76%**  -0.74*** -0.78*** -0.80***
(0.00) (0.00) (0.00) (0.00)
Domestic -0.36%**  -0.34%** -0.42*** -0.38***
(0.01) (0.01) (0.00) (0.01)
Total Scottish 0.09* 0.07 0.07 0.07
(0.08) (0.16) (0.17) (0.17)
Total Law Lords 0.05 0.05 0.04 0.04
(0.21) (0.20) (0.30) (0.24)
Total Senior Judges 0.00 -0.00 0.00 0.00
(0.92) (0.99) (0.94) (0.97)
Delivered by Scottish Judge  0.18** 0.20%*  0.23%**  (.24***
(0.04) (0.02) (0.01) (0.00)
Total Separate Votes 0.39%**  0.39***  0.38***  0.39***
(0.00) (0.00) (0.00) (0.00)
Business Law 0.03 0.03 0.10 0.09
(0.77) (0.81) (0.32) (0.45)
Criminal -0.11 -0.16* -0.22%%* -0.19*
(0.23) (0.08) (0.03) (0.06)
Rights 0.14 0.12 0.07 0.09
(0.11D) (0.17) (0.44) (0.32)
Pro-Appellant 0.17%**  0.17***  0.17%**
(0.01) (0.01) (0.01)
Appellant Public 0.38***  (.74%**
(0.00) (0.00)
Respondent Public 0.20** 0.14
(0.02) (0.25)
Appellant Company 0.39**
(0.04)
Appellant Individual 0.35%*
(0.05)
Respondent Company -0.03
(0.82)
Respondent Individual -0.11
(0.35)
Constant 7.64%*%  7.62%** 7 53¥**F 7. 18%**
(0.00) (0.00) (0.00) (0.00)
Number of Obs 341 341 341 341
R-Squared 0.51 0.52 0.54 0.54

Note: All regressions include year fixed effects.

Robust p-values in parentheses: * p<0.1, ** p<0.05, *** p<0.01.
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Table 11: Devolution Cases decided by the UK Supreme Court

2010 2011 2012

Total Devolution Cases 4 6 5
Total Devolution Cases with separate 4 6 3
Total Devolution Cases with dissent 1 1 0
Total Individual Votes 22 32 27
Total Individual Votes with separate 17 20 7
Total Individual Votes with dissent 2 1 0
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Table A2: Regression Results for Separate Votes - Cluster by judge delivering the judgment

Reg 1 Reg 2 Reg 3 Reg 4

Devolution 2.84%**  3.29%**  3.38*** 3.38%**
(0.00) (0.00) (0.00) (0.00)
Domestic -3.02%**  .2.31*%*  -2.69%* -2.82%*
(0.01) (0.04) (0.02) (0.01)
Scottish -0.75 -0.75 -0.75 -0.74
(0.20) (0.20) (0.21) (0.21)
Law Lord 1.00%* 1.03** 1.03** 1.00%*
(0.02) (0.02) (0.02) (0.02)
Seniority 10 years -0.35 -0.41 -0.42 -0.41
(0.16) (0.12) (0.13) (0.13)
Delivered by Scottish Judge 0.05 0.02 0.02 0.00
(0.85) (0.93) (0.94) (1.00)
Business Law -0.31 -0.25 0.02 0.28
(0.60) (0.65) (0.98) (0.56)
Criminal 0.14 -0.03 -0.46 -0.64*
(0.67) (0.92) (0.20) (0.05)
Rights 0.72%** 0.39% 0.04 -0.14
(0.00) (0.08) (0.87) (0.56)
Total Votes 0.52%**  (Q.55***  (Q.57***
(0.00) (0.00) (0.00)
Pro-Appellant -0.14 -0.16 -0.22
(0.61) (0.56) (0.39)
Appellant Public 0.75%*  -13.87***
(0.05) (0.00)
Respondent Public 1.14%** 1.56*
(0.00) (0.06)
Appellant Company -14.48%**
(0.00)
Appellant Individual -14.27%**
(0.00)
Respondent Company -0.65
(0.53)
Respondent Individual 0.99
(0.24)
Constant -2,79%¥%% 5 13%%*% 5 Q]¥kx 8 4¥x%*
(0.00) (0.00) (0.00) (0.00)
Number of Obs 1,517 1,517 1,517 1,517
Log Likelihood -408.4 -396.2 -389.4 -379.3

Note: All regressions include year fixed effects.

Robust p-values in parentheses: * p<0.1, ** p<0.05, *** p<0.01.
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Table A3: Regression Results for Separate Votes- Cluster by Judge

Reg 1 Reg 2 Reg 3 Reg 4
Devolution 2.84%**  3.29%**  3.38*** 3.38%**
(0.00) (0.00) (0.00) (0.00)
Domestic -3.02%**  .2.31*%*  -2.69%*F  -2.82%**
(0.00) (0.03) (0.01) (0.01)
Scottish -0.75%**  .Q,75%** .0.75%**  .Q.74***
(0.01) (0.01) (0.00) (0.00)
Law Lord 1.00*%**  1.03***  1.03***  1.00***
(0.00) (0.00) (0.00) (0.00)
Seniority 10 years -0.35* -0.41%*  -0.42%* -0.41%**
(0.06) (0.04) (0.03) (0.04)
Delivered by Scottish Judge 0.05 0.02 0.02 0.00
(0.91) (0.96) (0.96) (1.00)
Business Law -0.31 -0.25 0.02 0.28
(0.38) (0.47) (0.97) (0.51)
Criminal 0.14 -0.03 -0.46 -0.64
(0.73) (0.94) (0.31) (0.18)
Rights 0.72%* 0.39 0.04 -0.14
(0.02) (0.20) (0.90) (0.67)
Total Votes 0.52%**  (Q.55***  (Q.57***
(0.00) (0.00) (0.00)
Pro-Appellant -0.14 -0.16 -0.22
(0.45) (0.42) (0.28)
Appellant Public 0.75%  -13.87%***
(0.06) (0.00)
Respondent Public 1.14%** 1.56*
(0.00) (0.08)
Appellant Company -14.48%**
(0.00)
Appellant Individual -14.27%**
(0.00)
Respondent Company -0.65
(0.41)
Respondent Individual 0.99
(0.28)
Constant -2,79%¥%% 5 13%%*% 5 Q]¥kx 8 4¥x%*
(0.00) (0.00) (0.00) (0.00)
Number of Obs 1,517 1,517 1,517 1,517
Log Likelihood -408.4 -396.2 -389.4 -379.3

Note: All regressions include year fixed effects.

Robust p-values in parentheses: * p<0.1, ** p<0.05, *** p<0.01.
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Table B1: Regression Results for Separate Votes (excludes 2010 & 2011)

Reg 1 Reg 2 Reg 3 Reg 4
Devolution 2.87%%*%  3.32%*F* 3. 42%F* 3.45%**
(0.00) (0.00) (0.00) (0.00)
Domestic -2.93*%**  .2.23*%*  .2.65%*F -2.68%*
(0.00) (0.03) (0.01) (0.01)
Scottish -0.79**  -0.78**  -0.78** -0.79%*
(0.01) (0.01) (0.01) (0.01)
Law Lord 1.00** 1.04** 1.02%* 1.00%*
(0.02) (0.02) (0.02) (0.02)
Seniority 10 years -0.42**  -0.49**  -0.49** -0.48**
(0.05) (0.03) (0.03) (0.03)
Delivered by Scottish Judge 0.03 0.01 -0.02 -0.04
(0.93) (0.98) (0.96) (0.90)
Business Law -0.44 -0.39 -0.01 0.31
(0.25) (0.31) (0.98) (0.49)
Criminal 0.11 -0.10 -0.57 -0.66*
(0.72) (0.77) (0.12) (0.08)
Rights 0.72%** 0.37 0.00 -0.13
(0.00) (0.19) (1.00) (0.65)
Total Votes 0.52***  (Q.55***  (.56%**
(0.00) (0.00) (0.00)
Pro-Appellant -0.09 -0.09 -0.15
(0.67) (0.66) (0.49)
Appellant Public 0.93%*  -12.24%**
(0.03) (0.00)
Respondent Public 1.38%**  2,50%**
(0.00) (0.00)
Appellant Company -13.27%**
(0.00)
Appellant Individual -12.98%***
(0.00)
Respondent Company 0.56
(0.50)
Respondent Individual 1.51%*
(0.02)
Constant -2.76%** 5 10%** -6,05%**  5,94%**
(0.00) (0.00) (0.00) (0.00)
Number of Obs 1,469 1,469 1,469 1,469
Log Likelihood -380.5 -368.5 -360.2 -353.4

Note: All regressions include year fixed effects.

Robust p-values in parentheses: * p<0.1, ** p<0.05, *** p<0.01.
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Table B2: Regression Results for Separate Votes: with weights (excludes 2010 & 2011)

Reg 1 Reg 2 Reg 3 Reg 4

Devolution 2.90%**  3.37%**  3.49%**  Z51***
(0.00) (0.00) (0.00) (0.00)
Domestic -3.00%**  -2.49%* .2 92%k* D g4k
(0.00) (0.02) (0.01) (0.01)
Scottish -0.92%**  .0,93*** .0,93%** .(0,94%**
(0.00) (0.00) (0.00) (0.00)
Law Lord 1.13%**%  1.17***  1.16%**  1.14**
(0.01) (0.01) (0.01) (0.01)
Seniority 10 years -0.42* -0.49**  -0.50**  -0.49**
(0.05) (0.03) (0.02) (0.03)
Delivered by Scottish Judge 0.11 0.06 0.03 0.02
(0.72) (0.84) (0.92) (0.95)
Business Law -0.48 -0.41 -0.00 0.31
(0.22) (0.30) (0.99) (0.49)
Criminal 0.21 -0.09 -0.55 -0.65*
(0.50) (0.81) (0.13) (0.08)
Rights 0.83*** 0.40 0.03 -0.11
(0.00) (0.15) (0.93) (0.71)
Total Votes 0.46***  0.51***  (0.51***
(0.00) (0.00) (0.00)
Pro-Appellant -0.10 -0.10 -0.15
(0.65) (0.63) (0.47)
Appellant Public 0.93** -14.70
(0.03) )
Respondent Public 1.40%**  2.54%**
(0.00) (0.00)
Appellant Company -15.74
O
Appellant Individual -15.45
O
Respondent Company 0.60
(0.48)
Respondent Individual 1.50%*
(0.02)
Constant -2.95%%% 4 96%F* 5 QFk* 8 47wHk
(0.00) (0.00) (0.00) (0.00)
Number of Obs 1,469 1,469 1,469 1,469
Log Likelihood -1968.3 -1907.0 -1864.4 -1831.4

Note: All regressions include year fixed effects.
Robust p-values in parentheses: * p<0.1, ** p<0.05, *** p<0.01.

42



Table B3: Regression Results for Separate Votes-Clustering by type of case (excludes 2010 &
2011)

Reg 1 Reg 2 Reg 3 Reg 4

Devolution 2.87%**%  3.32%*F* 3 42%** 3.45%**
(0.00) (0.00) (0.00) (0.00)
Domestic -2.93%** 223 %**F  D.65%FF  -2.68*%**
(0.00) (0.00) (0.00) (0.00)
Scottish -0.79* -0.78* -0.78* -0.79*
(0.08) (0.09) (0.10) (0.09)
Law Lord 1.00%**  1.04***  1.02%** 1.00***
(0.00) (0.00) (0.00) (0.00)
Seniority 10 years -0.42**  -0.49**  -0.49** -0.48%**
(0.03) (0.03) (0.03) (0.04)
Delivered by Scottish Judge 0.03 0.01 -0.02 -0.04
(0.93) (0.98) (0.95) (0.89)
Business Law -0.44***  -0.39%** -0.01 0.317%**
(0.00) (0.00) (0.91) (0.00)
Criminal 0.11 -0.10 -0.57***  -0.66***
(0.42) (0.69) (0.00) (0.00)
Rights 0.72%**  0.37** 0.00 -0.13
(0.00) (0.05) (0.99) (0.41)
Total Votes 0.52%**  (0.55***  (0.56***
(0.01) (0.00) (0.00)
Pro-Appellant -0.09 -0.09 -0.15
(0.62) (0.68) (0.50)
Appellant Public 0.93%**  -12.24%**
(0.00) (0.00)
Respondent Public 1.38%** 2. 50%**
(0.00) (0.00)
Appellant Company -13.27%**
(0.00)
Appellant Individual -12.98%**
(0.00)
Respondent Company 0.56%**
(0.00)
Respondent Individual 1.51%**
(0.00)
Constant -2.76%**%  .510%** -6.05%**  5.94***
(0.00) (0.00) (0.00) (0.00)
Number of Obs 1,469 1,469 1,469 1,469
Log Likelihood -380.5 -368.5 -360.2 -353.4

Note: All regressions include year fixed effects.
Robust p-values in parentheses: * p<0.1, ** p<0.05, *** p<0.01.
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Table B4: Regression Results for Separate Votes-Clustering by judge delivering the judgment
(excludes 2010 & 2011)

Reg 1 Reg 2 Reg 3 Reg 4
Devolution 2.87%**%  3.32%*F* 3 42%** 3.45%**
(0.00) (0.00) (0.00) (0.00)
Domestic -2.93*%**  .2.23**  -2.65%* -2.68**
(0.01) (0.05) (0.02) (0.02)
Scottish -0.79 -0.78 -0.78 -0.79
(0.20) (0.21) (0.23) (0.21)
Law Lord 1.00%* 1.04** 1.02%* 1.00**
(0.03) (0.04) (0.04) (0.05)
Seniority 10 years -0.42 -0.49* -0.49* -0.48*
(0.11) (0.08) (0.08) (0.09)
Delivered by Scottish Judge 0.03 0.01 -0.02 -0.04
(0.93) (0.98) (0.95) (0.90)
Business Law -0.44 -0.39 -0.01 0.31
(0.44) (0.45) (0.98) (0.51)
Criminal 0.11 -0.10 -0.57 -0.66*
(0.71) (0.77) (0.11) (0.06)
Rights 0.72%%* 0.37* 0.00 -0.13
(0.00) (0.10) (1.00) (0.60)
Total Votes 0.52%**  (0.55***  (0.56***
(0.00) (0.00) (0.00)
Pro-Appellant -0.09 -0.09 -0.15
(0.74) (0.73) (0.59)
Appellant Public 0.93%*  -12.24%**
(0.04) (0.00)
Respondent Public 1.38%** 2. 50%**
(0.00) (0.00)
Appellant Company -13.27%**
(0.00)
Appellant Individual -12.98%**
(0.00)
Respondent Company 0.56
(0.48)
Respondent Individual 1.51%**
(0.01)
Constant -2.76%**%  .510%** -6.05%**  5.94***
(0.00) (0.00) (0.00) (0.00)
Number of Obs 1,469 1,469 1,469 1,469
Log Likelihood -380.5 -368.5 -360.2 -353.4

Note: All regressions include year fixed effects.

Robust p-values in parentheses: * p<0.1, ** p<0.05, *** p<0.01.
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Table B5: Regression Results for Separate Votes- Clustering by Judge (excludes 2010 & 2011)

Reg 1 Reg 2 Reg 3 Reg 4

Devolution 2.87%%*%  3.32%*F* 3. 42%F* 3.45%**
(0.00) (0.00) (0.00) (0.00)
Domestic -2.93*%** .2.23*%*  .2.65%F  -2.68%**
(0.00) (0.03) (0.01) (0.01)
Scottish -0.79%**  .0.78*** -0.78***  .0.79***
(0.01) (0.01) (0.00) (0.00)
Law Lord 1.00%**  1.04***  1.02***  1.00***
(0.00) (0.00) (0.00) (0.00)
Seniority 10 years -0.42**  -0.49**  -0.49** -0.48**
(0.03) (0.02) (0.02) (0.02)
Delivered by Scottish Judge 0.03 0.01 -0.02 -0.04
(0.95) (0.99) (0.97) (0.94)
Business Law -0.44 -0.39 -0.01 0.31
(0.27) (0.30) (0.98) (0.46)
Criminal 0.11 -0.10 -0.57 -0.66
(0.79) (0.83) (0.25) (0.19)
Rights 0.72%* 0.37 0.00 -0.13
(0.03) (0.26) (1.00) (0.69)
Total Votes 0.52***  (Q.55***  (.56%**
(0.00) (0.00) (0.00)
Pro-Appellant -0.09 -0.09 -0.15
(0.65) (0.65) (0.50)
Appellant Public 0.93*%  -12.24%**
(0.06) (0.00)
Respondent Public 1.38%** 2.50%*
(0.00) (0.01)
Appellant Company -13.27%**
(0.00)
Appellant Individual -12.98%***
(0.00)
Respondent Company 0.56
(0.48)
Respondent Individual 1.51*
(0.09)
Constant -2.76%** 5 10%** -6,05%**  5,94%**
(0.00) (0.00) (0.00) (0.00)
Number of Obs 1,469 1,469 1,469 1,469
Log Likelihood -380.5 -368.5 -360.2 -353.4

Note: All regressions include year fixed effects.
Robust p-values in parentheses: * p<0.1, ** p<0.05, *** p<0.01.
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Table B6:Regression Results for Ln(Words) (by case, dummy for separate) (excludes 2010 &
2011)

Reg 1 Reg 2 Reg 3 Reg 4

Devolution -0.19 -0.17 -0.22 -0.23
(0.30) (0.34) (0.21) (0.21)
Domestic -0.21 -0.19 -0.29** -0.22
(0.12) (0.14) (0.03) (0.12)
Total Scottish 0.10* 0.08 0.07 0.07
(0.07) (0.14) (0.14) (0.14)
Total Law Lords 0.07* 0.07* 0.05 0.06
(0.08) (0.08) (0.15) (0.10)
Total Senior Judges 0.05 0.04 0.04 0.04

(0.26) (0.30) (0.27) (0.29)
Delivered by Scottish Judge  0.16* 0.18* 0.21**  0.22**
(0.09) (0.06) (0.02) (0.02)

Dummy Separate 0.92%**  (0,92%** (.89*** (.91***
(0.00) (0.00) (0.00) (0.00)
Business Law 0.14 0.14 0.24** 0.20~
(0.18) (0.16) (0.02) (0.08)
Criminal -0.07 -0.13 -0.20%* -0.15
(0.40) (0.15) (0.03) (0.10)
Rights 0.17* 0.16%* 0.10 0.14
(0.06) (0.08) (0.30) (0.14)
Pro-Appellant 0.17%** Q.17*** (Q.17%**
(0.01D) (0.00) (0.01)
Appellant Public 0.43***  0.80%**
(0.00) (0.00)
Respondent Public 0.24***  (0.33**
(0.00) (0.02)
Appellant Company 0.45**
(0.02)
Appellant Individual 0.35%
(0.07)
Respondent Company 0.11
(0.44)
Respondent Individual 0.03
(0.84)
Constant 7.37%%% 7.35%%*  7.25%%* 6, 74%**
(0.00) (0.00) (0.00) (0.00)
Number of Obs 331 331 331 331
R-Squared 0.51 0.52 0.53 0.54

Note: All regressions include year fixed effects.
Robust p-values in parentheses: * p<0.1, ** p<0.05, *** p<0.01.
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Table B7: Regression Results for Ln(Words) (by case, with total separate) (excludes 2010 &

2011)

Reg 1 Reg 2 Reg 3 Reg 4
Devolution -0.81%**  -0.79*** -0.82*¥** -0.83***
(0.00) (0.00) (0.00) (0.00)
Domestic -0.36%**  -0.34*** -0.43*** -0.38***
(0.01) (0.01) (0.00) (0.01)
Total Scottish 0.10** 0.08 0.08 0.08
(0.05) (0.11) (0.11) (0.11)
Total Law Lords 0.04 0.04 0.03 0.04
(0.26) (0.26) (0.37) (0.30)
Total Senior Judges 0.01 0.00 0.01 0.00
(0.88) (0.97) (0.89) (0.92)
Delivered by Scottish Judge  0.17* 0.19** 0.22%*  0.23%**
(0.05) (0.03) (0.01) (0.01)
Total Separate Votes 0.40%**  0.41***  0.39%**  (0.40%**
(0.00) (0.00) (0.00) (0.00)
Business Law 0.05 0.05 0.14 0.11
(0.66) (0.63) (0.18) (0.37)
Criminal -0.08 -0.14 -0.21%* -0.17*
(0.35) (0.149) (0.04) (0.08)
Rights 0.14 0.12 0.07 0.09
(0.12) (0.17) (0.45) (0.31)
Pro-Appellant 0.17***  0.17***  0.17%**
(0.01) (0.01) (0.01)
Appellant Public 0.40%**  0.72%**
(0.00) (0.00)
Respondent Public 0.23%**  0.24**
(0.01) (0.04)
Appellant Company 0.35%
(0.08)
Appellant Individual 0.31
(0.10)
Respondent Company 0.07
(0.57)
Respondent Individual -0.05
(0.65)
Constant 7.62%** 7 Q1FFF 7 5QFFF 7 ]2%**
(0.00) (0.00) (0.00) (0.00)
Number of Obs 331 331 331 331
R-Squared 0.50 0.51 0.53 0.53

Note: All regressions include year fixed effects.

Robust p-values in parentheses: * p<0.1, ** p<0.05, *** p<0.01.
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