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“Things shouldn’t be so hard.”

Abstract:  The United States Internal Revenue Code (the Code) is vast, complicated, and at times internally inconsistent.  Nowhere is this inconsistency more apparent than the Code’s application to the environment. A survey of contemporary literature and public opinion show an increased awareness of and a recent focus on tax policy tooled for environmental protection. Indeed, though many Code provisions are explicitly environmentally flavored or can be easily seen to have an environmental component, there are many Code provisions that are at apparent odds with a sensible and cohesive environmental policy.  The reality is that the Code is a complex stew of sound and unsound public policy, special interests, and situational pressures.  This results in a Code that rewards the use of hybrid and electronic plug-in vehicles and encourages commuters to use public transportation and bicycles, while simultaneously promoting the use of motor vehicles with internal combustion engines, rewarding oil exploration and depletion of natural resources, and indirectly promoting urban sprawl. Against this landscape there exist structural and institutional barriers that impede reform.


The paper uses just one aspect of the Code – the Code’s uneasy existence with environmental concerns – as the vehicle to evaluate the prospects for reform.  This focus on a single area is undertaken with two underlying observations.  First, the Code is necessarily complex.  A focus on a single area is manageable and serves as a useful case study.  Second, the issues we all face as a result of a degraded environment provides the possibility that attention will be paid.  The paper will move from the general to the specific, first highlighting the strengths and the weaknesses of the Code, and second, highlighting structural problems that affect tax policy.  The aim will be to guide legislators and policymakers toward a sane tax policy.

Introduction


The United States Internal Revenue Code (the “Code”) is vast, complicated, and often internally inconsistent.  The Code is also an instrument, at times crude and blunt, by which public policy is implemented.  Nowhere is the Code’s inconsistency and crudity more apparent than in its application to the environment. Many Code provisions are explicitly environmentally flavored, but many other Code provisions are at odds with a sound environmental policy.  This results in a Code that rewards the use of hybrid and electronic plug-in vehicles and encourages commuters to use public transportation and bicycles, while simultaneously promoting the use of motor vehicles with internal combustion engines, rewarding oil exploration and depletion of natural resources, and indirectly promoting urban sprawl.  The reality is that the Code is a complex stew of sound and unsound public policy, special interests, and situational pressures.

This paper explores the reasons for the Code’s environmental schizophrenia and seeks to highlight the areas that impede legislators and policymakers in achieving a cohesive policy.  My modest hope is to affect change in an arena where it might do some good.

I.  Taxation and Taxpayer Behavior


With the power to tax, governments are able to collect revenue for necessary government functions.
  Taxation’s core function is to raise revenue, but it is also used as a tool to influence taxpayer behavior.
 Governments are able to affect behavior through the tax system by subsidizing activities they wish to promote, and penalizing activities they wish to discourage.  


This “carrot and stick” approach permeates the Code.  For example, in order to discourage activities, the government imposes targeted taxes, like those imposed on the purchase (and presumably consumption and use) of alcohol
 and tobacco
.  Conversely, in order to promote social goals, the government provides tax incentives that favor certain industries, activities, or persons.
  The tax incentives reward taxpayers by reducing their tax liability.  These type of provisions, commonly referred to as “tax expenditures,” can take many forms, including exclusions, deductions, credits, preferential tax rates, exemptions, and deferrals of tax.
   Whatever their form, they are a type of government spending because the government takes in less revenue to the benefit of the taxpayer who owes less in taxes.
  In a sense, tax expenditures diverge from the primary revenue collection goal of the Code, and instead act as spending provisions designed to achieve various social and economic objectives.

II.  The Tax Legislative Process 

An overview of the process by which tax legislation is enacted is instructive in order to better understand the relationship between tax provisions and their effect on behavior.  I begin with a high-minded sanitized overview of the process by which tax legislation is enacted.  I then continue the discussion with a précis of the related regulatory process and conclude with the somewhat sordid, lower-minded, intensely political version of the process.  


A.  The Sanitized Version of the Legislative Process.  


The Constitution provides that “Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises.”
  To further that goal, the Constitution directs that tax legislation must begin in the House of Representatives.
  The Committee on Ways and Means has jurisdiction over tax legislation in the House, while a parallel Committee on Finance has jurisdiction in the Senate.
  After the House Committee on Ways and Means proposes a tax law, it goes to the House floor, where it is reviewed, debated, possibly rewritten, and eventually approved.
  The tax bill then undergoes a similar process in the Senate, first referred to the Committee on Finance, and then debated on the Senate floor.  If the House and Senate pass differing versions of the legislation, it is referred to a joint committee consisting of both House and Senate members, who try to negotiate a uniform version of the tax bill.
  Only after the final version is separately approved by both the House and the Senate, and the Presidents thereafter signs the bill into law, does a tax bill finally become law.
 


Many tax experts participate in the tax legislative process.
  Both the House Committee on Ways and Means and the Senate Committee on Finance have an expert staff at hand.
  The Joint Committee on Taxation (“JCT”) with their professional staff of attorneys, accountants, and economists also works to assist members of Congress on tax legislation.
 The JCT is a nonpartisan Congressional committee established under the 1926 Revenue Act that alternates chairmanship between the House Ways and Means and Senate Finance committee.
   The JCT prepares revenue estimates for all tax legislation considered in Congress, analyzes (and sometimes even drafts the statutory language) of tax proposals, investigates relevant issues in the federal tax system, and reports back to each committee the results of their findings.
  Additionally, congressional committees can seek input from relevant departments and agencies including input from the Government Accountability Office, who can provide a report on the efficiency or desirability of enacting a given tax bill into law.
 


Despite the input of all the legislators, tax experts, and governmental agencies “nowhere in the system does a particular official, committee, or other entity have the assignment to evaluate tax legislation from an environmental perspective.”
  While a comprehensive analysis should incorporate environmental implications, it is telling that the word “environment” and related terms is not found in any source materials.


B.  Alternative Processes for the Creation of Tax Law: Treasury Regulations.  


Law is sometimes derived from sources beyond Congressional enactments. One alternative source of binding legal authority is administrative agency regulation.  The Department of the Treasury creates regulations that guide the Tax Code’s interpretation, enforcement, and litigation.
  Beginning with Executive Order 12,291 issued by President Reagan in 1981, executive agencies were required to engage in a cost-benefit analysis for all proposed regulations.
  Major regulations had to be submitted with a “regulatory impact analysis” to the Office of Information and Regulatory Affairs’ (“OIRA”) for review and approval before they were to take effect.
  With Reagan’s Executive Order 12,498, administrative agencies also had to submit an “annual regulatory plan” to OIRA, seeking approval for all their proposals in the following year.
   These executive orders were enacted to effect improvement on perceived inefficiencies in the expanding regulatory framework.
 While the cost-benefit monitoring function of OIRA was deemphasized by the Clinton administration,
 the Obama administration has recently affirmed this general arrangement in Executive Order 13,563.


OIRA oversight operates to coordinate all proposed regulations to avoid redundancy, economic burdensomeness, and inefficiency.
  Notwithstanding the salutary purpose of OIRA, it is not the Environmental Protection Agency.
  Rather than focus on environmental concerns, OIRA has a larger charge of the national interest.
  Moreover, Executive Order 12,866 limited OIRA’s centralized review of regulation to those that were “significant.”
 While such limitation is undoubtedly necessary to manage the workload,
 it also makes clear that OIRA review is neither comprehensive nor is it the sole answer to environmental concerns that may be raised by tax regulation.


C.  The Unsanitized Version of the Tax Legislative Process.  


Legislation should be reasoned and consistent with governmental goals.  While the preceding version of the legislative process describes a rational and dispassionate approach, the reality is often incoherent and full of contradiction.  

The Gravina Island “bridge to nowhere” is a prime example of how easily legislation goes awry.  The proposed $398 million bridge was supposed to connect the Alaskan town of Ketchikan (population 8,900) to Gravina Island (population 50).
  Even though a 15-minute ferry route existed between the ports, the project contemplated the construction of structure “80 feet higher than the Brooklyn Bridge and just 20 feet short of the Golden Gate Bridge.”
  The local reasons behind the project were to advance the infrastructure and improve transportation to the airport.  The obvious question was whether solving these problems by building a monumental bridge between two remote areas made any common sense.  The support for the legislation can be better explained by the political phenomenon of “earmarking.”


Although definitions vary, Merriam-Webster defines an earmark as a “provision in congressional legislation that allocates a specified amount of money for a specific project, program or organization.”
  Earmarks are often slipped in to unrelated pieces of legislation allowing lawmakers to pass specific spending allocations without attracting attention from the public or media. The term is synonymous with “pork spending,” to refer to representatives’ pet projects that may be approved without debate or hearing.
  In the Gravina Island example, it was Senator Ted Stevens and Representative Don Young, both from Alaska, who pushed for the project.
  Fortunately, Congress rescinded the money after the project’s exposure generated national public outcry.
  The failed project nevertheless became a symbol for wasteful spending and excessive earmarking.

The problem with earmarks is that they leave little room for analysis of legislation. Some recent examples of earmarks include a $500,000 grant for a teapot museum,
 over $200 million for a highway running through a representative’s own property,
 and former Congressman Duke Cunningham who was sentenced to prison after accepting $2.4 million in bribes to insert earmarks for military spending.
  Rather than passing these enactments based on the merits and public policy, our representatives often base their decisions on ulterior motives including profit, re-election, and political advancement. 


Tax legislation is not immune from earmarking.  However, instead of allocating funds to specific groups, tax earmarks allocate tax benefits. For example, the Emergency Economic Stabilization Act (EESA),
 enacted in 2008 to “bailout” the U.S. financial system from the mortgage crisis, contained numerous tax sweeteners including rebate of excise taxes for the rum industry in Puerto Rico and Virgin Islands worth $192 million, tax relief to plaintiffs involved in the Exxon Valdez oil spill litigation worth $49 million, tax credits for corporations operating in American Samoa worth $33 million, and fringe benefits related to bicycle commuting worth $10 million
  - the last example shows that even earmarks can be green.

The difficulty is parsing through legislation to identify lobbying and earmarking.  For example, the Florida Department of Transportation is on course to build a SunRail commuter train in central Florida that is 50% funded with federal dollars.
  Although commuter trains are synonymous with green policy and energy conservation, this project is the perfect combination of pork, rewarding political contributors, and providing false green rhetoric.  With a $1.2 billion price tag, the 61-mile rail is expected to benefit only 2,125 commuters per day when it begins operating.
   It might well be more cost-effective to buy each of the commuters a fleet of hybrid vehicles. 
  The SunRail system was actually a pet project of Representative John L. Mica and is ranked as “one of the least cost-effect mass transit efforts in the nation.”
  According to the New York Times, Mica “has spent years badgering federal agencies, bullying state officials, blocking Amtrak naysayers and trying to bypass federal restrictions to build support and squash opposition to the commuter line.”
  Financial records show that many of Mica’s campaign contributors would benefit from the deal, including CSX, a Florida rail corporation that stands to gain $432 million.
  Although such evidence does not establish a causal link between campaign contributors and their influence on decision-making, one can’t help but suspect the relationship in our political system.

Tax legislation, as the examples illustrate, is not always rational and reasoned. Aside from governmental policy goals, external forces are at play.  Legislators act to further their self-interest and the interests of the constituents.  To be sure, a legislator’s agenda is often the byproduct of personal commitment to a specific tax policy.
  At other times, their actions are merely attempting to win votes or campaign contributions.  Well-organized interests groups attempt to influence the tax legislative process by lobbying, and legislators often help advance those very interests.
  The final tax legislation that takes effect is often a compromise between “competing ideologies, competing interests, and competing groups."
  This often results with tax policy full of contradiction and incoherence, disconnected from reason and utility. 

III.  Tax Policy and the Environment


With the foregoing, we can analyze environmentally flavored tax legislation – a task simplified by Professor Roberta Mann who has well catalogued these provisions.
  


Congress has, for a long time, attempted to influence taxpayers to be more environmentally minded with Code provisions that encourage conservation and renewable energy.  Tax credits are available for the purchase of solar energy systems, fuel cells, geothermal heat pumps, and small wind energy systems.
  To promote energy efficiency, tax credits are allocated for the installation of energy-efficient doors, roofs, windows, as well as cooling and heating equipment.
  Automobile industry incentives are also provided with credits available for the purchase of hybrid, plug-in, and other alternative fuel vehicles.
  Commuting is endorsed with benefits available for those who take public transportation or ride bicycles to work.
  Tax benefits are available for forest landowners who preserve their private forest land rather than develop it.
  The Congressional message seems to be clear – green is good.  


However, the Code also rewards behaviors that are at apparent odds with these environmentally flavored provisions.  While the tax system provides incentives for renewable energy, fossil fuels remain heavily subsidized.  One study revealed that from 2002 to 2008, the federal government provided $72 billion in subsidies to fossil fuels and only $29 billion for renewable energy.
  More recently, largely because of the enactment of Energy Policy Act of 2005, it has been found that the available subsidies for fossil fuels have decreased to less than 50% and the available subsidies for renewable energy and conservation have increased to more than 50%.
  While that might suggest a victory for the environment, renewable energy still represents a tiny share of the country’s energy consumption.  In 2009, renewable energy provided only 7.7% of our country’s energy supply.
  By contrast, petroleum (35.3%), natural gas (23.4%), and coal (19.7%) dominate the energy sector.
  If the goal is to reverse the trend using the tax system, then providing balanced incentives to both fossil fuels and renewable energy is not the prudent solution.


The Code’s subsidy of fossil fuels is extensive.
  There is a tax credit available under Code section 45K for producing unconventional fuels like oil from shale, gas from depressurized brine, and coal-based fuels.
 Code section 617 allows intangible drilling costs to be deducted as business expenses rather than be subject to amortization.
  Producers can deduct 15% of gross income on selected oil and gas deposits under Code section 613.
  Under Code section 631(c), royalty payments from coal sales are characterized as capital gains rather than ordinary income.
 These examples illustrate that the Code may not necessarily be purely green.


Sometimes the inconsistencies are not readily apparent.  Over a decade ago, Professor Christine Klein observed that tax policy does not always consider the whole picture when enacting legislation.
  She suggested that the now-repealed capital gain rollover rule in Code section 1034 had a negative unintended consequence of promoting the purchase of more expensive housing.
  By deferring capital gain on the sale of a personal residence when a subsequent home was of equal or greater value, the section effectively discouraged investment in older residences and encouraged the purchase of more expensive housing.
  This illustrates that while tax legislation generally shapes taxpayer behavior in its intended manner, sometimes the full effect is not evident until its application.  Similarly, the current home mortgage interest deduction, in its promotion of home ownership, indirectly encourages energy use.  By allowing a deduction for interest paid on the mortgages of up to $1 million,
 the provision encourages unnecessary borrowing to purchase expensive homes.
  Instead of encouraging home ownership, the deduction gives an incentive for the already wealthy to acquire larger, grander, and more expensive housing.
  This effectively encourages low-density development in the suburbs and increases dependence on automobiles.
 


More recently, Professor Lawrence Zelenak undertook a comprehensive analysis of one of the most anti-environmental provisions in the Code – the so called “SUV loophole” or “Hummer deduction.”
  With the government subsidizing hybrid, electric, and other alternative fuel vehicles, it is remarkable that taxpayers are currently allowed a deduction of up to $25,000 for the purchase of a sport utility vehicle (“SUV”).
  Tracing the deduction to its roots reveals that the purpose of the original provision was not to subsidize SUVs.
  When enacting the provision back in 1984, Congress assumed that the “use of a vehicle weighing more than 6,000 pounds would be based on business needs, rather than on personal preferences.”
  The American driving culture has since changed; the heavy SUV is now a popular alternative to regular cars.  Thus, while the original provision did not intend for SUV consumers to benefit, societal effects have since emerged to provide that very benefit for the business use of SUVs.

Both of these examples, in light of Klein’s observation, show that tax policy is not always pointed and calculated. Adverse environmental effects are often the result of unforeseen circumstances.  While this can potentially explain some of the inconsistencies in the Code regarding the environment, it does not ultimately explain why those very same Code provisions remain unaltered even after its negative environmental effects are unveiled.  Inaction can be partially explained by the influence gap between the energy sector and environmental interests in the tax legislative process.


In 1972, Christopher Stone famously asked “should trees have standing” and he suggested that it was time to assign legal rights to nature. 
  He argued that by granting trees and other “natural objects” legal standing, lawsuits could be initiated on their behalf whenever a wrong was committed against the environment.
  That same year, Justice Douglas famously argued the same point in his dissent in the environmental hallmark case, Sierra Club v. Morton:

Inanimate objects are sometimes parties in litigation. A ship has a legal personality, a fiction found useful for maritime purposes. The corporation sole — a creature of ecclesiastical law — is an acceptable adversary and large fortunes ride on its cases . . . . So it should be as respects valleys, alpine meadows, rivers, lakes, estuaries, beaches, ridges, groves of trees, swampland, or even air that feels the destructive pressures of modern technology and modern life. The river, for example, is the living symbol of all the life it sustains or nourishes — fish, aquatic insects, water ouzels, otter, fisher, deer, elk, bear, and all other animals, including man, who are dependent on it or who enjoy it for its sight, its sound, or its life. The river as plaintiff speaks for the ecological unit of life that is part of it.

However, influence is not always confined to the judicial system.  Corporations, organizations, and other groups spend billions of dollars each year in lobbying to influence legislation.  In the context of environmental policy, the salient inquiry becomes whether trees and other natural objects have effective lobbyists on their behalf.  One is reminded of the need for Dr. Seuss’ fabled Lorax who proclaims he “speak[s] for the trees, for the trees have no tongues . . . .”

The energy sector is uncommonly effective at influencing government policy.
  Coincidentally, the top contributors in the energy sector are often the biggest polluters.
 In 2010, the electric utilities industry spent $191 million on lobbying; Pacific Gas & Electric (PG&E) led the way ($45 million).
  The gas and oil industry spent $145 million: ConocoPhillips ($19 million), Chevron ($12 million), and Exxon Mobil ($12 million).
  
Despite the pro-environmental rhetoric in politics, environmental groups are severely outmatched by the energy lobby.
  Environmental groups as a whole spent only $20 million,
 and alternative energy groups spent only $31 million.
  When all the dust settles, earmarks, campaign contributions, and lobbying all work to influence government decision-making.  

IV.  The Particular Problem of Ethanol-Related Tax Incentives

In 1826, Samuel Morey created an engine that was powered by ethanol and turpentine.
  Ethanol is an alternative fuel made from starch grains, generally corn, which is then turned into alcohol.
  Nearly a century later, in 1906, Henry Ford manufactured his world famous Model T that ran on both ethanol and gasoline. 
  
Although ethanol has been available as an energy source since at least the Model T, oil was the favored fuel because of its relatively lower price.
  The United States only began subsidizing ethanol after domestic oil production began to decline in the 1970s.
  Perhaps the threshold for tolerance was reached when the oil-producing nations in the Middle East imposed an oil embargo on the United States after which there was a policy shift to support alternative fuel sources.
  President Nixon expressed this sentiment when he declared that “our independence will depend on maintaining and achieving self-sufficiency in energy.”
  

In line with that goal, President Carter promoted ethanol as an alternative to foreign fossil fuels when he became president.
  As foreign oil dependency grew,
 he made a promise that “this Nation will never use more foreign oil than we did in 1977—never.”
  Ethanol was an option to help foster that energy independence. 
As we have witnessed, the road to energy independence is not an easy one.  Part of the difficulty is that, in the beginning, ethanol production was less efficient than the production of established fossil fuels.
 To help ethanol compete in the free market, Congress decided to subsidize the industry.
  With the passage of The Energy Tax Act of 1978, ethanol alcohol fuels were allowed an exemption from the motors fuel excise tax in the amount of forty cents per gallon.
  

The purpose of the Act was “to provide tax incentives for the production and conservation of energy.”
  Congress better summarized its policy goals with respect to ethanol fuel when it reconsidered the legislative act in 1987:

Congress finds that — (1) the United States is dependent for a large and growing share of its energy needs on the Middle East at a time when world petroleum reserves are dwindling; (2) the burning of gasoline causes pollution; (3) ethanol can be blended with gasoline to produce a cleaner source of fuel; (4) ethanol can be produced from grain, a renewable resource that is in considerable surplus in the United States; (5) the conversion of grain into ethanol would reduce farm program costs and grain surpluses; and (6) increasing the quantity of motor fuels that contain at least 10 percent ethanol from current levels to 50 percent by 1992 would create thousands of new jobs in ethanol production facilities.

The favorable policy goals articulated by Congress made it difficult to oppose the legislation for political reasons.
  No legislator wanted to be seen as opposing energy independence, agricultural production, and environmental policy.  As a result, ethanol subsidies originally received bipartisan political support.

Between 1978 and 2004, the amount of the ethanol subsidy ranged from 40 to 60 cents per gallon.
  With the passage of the Energy Act of 2005,
 the ethanol subsidies were restructured so that the alcohol fuel tax credit under Code section 40 was enacted to include: (1) the alcohol mixture credit (also known as the blender’s credit), (2) the alcohol credit, and (3) the small ethanol producer credit.
  The three income tax credits were to be part of the general business credit under Code section 38.
 Additionally, Code section 30C was enacted for taxpayers investing in vehicles that dispensed at least 85% ethanol.
 These statutes are modern-day codifications of the ethanol subsidies.
  

While ethanol subsidies enjoyed political support in its early years, the political game has changed.  First, ethanol subsidies no longer appear necessary to help ethanol to compete with oil in the free market.  In 2009, for example, the ethanol industry made $53.3 billion and produced 10.6 billion gallons of ethanol.
  With oil prices sky-high, the ethanol industry is healthy enough to operate without government assistance.
  Second, new data has since come out undermining ethanol as a viable alternative to oil; ethanol has been linked to higher food prices, inefficient energy use, and smog production.
  Even with a new political climate – a recent article describes the ethanol subsidy as “government policy run amok”
 – the ethanol industry has continued to receive hefty government subsidies.  This leaves us with an interesting inquiry.

Lobbying by itself cannot explain this development. Biofuel companies spent $7.3 million on lobbying in 2009 alone,
 and ethanol has been actively opposed by the petroleum and oil industry, livestock interests, and environmental groups.
  To put it into context, the American Petroleum Institute spent $7.3 million in 2009, as much as the whole biofuel industry combined.
  The environmental lobby nearly tripled the amount spent by the biofuel lobby that same year.
  The lobbying differential between ethanol supporters and their opposition suggests that the success of the ethanol industry cannot be wholly explained by monetary influence.  Perhaps that is because ethanol interests cleverly, and somewhat deceitfully, stand behind a political platform of environmental concern and the movement toward cleaner alternative fuels, making it easier for a politician to support ethanol subsidies.
  

Moving away from this cynical view of our political system, the support for ethanol can be alternatively explained based on public policy concerns outside of the environmental realm.  Behind all the shortcomings of ethanol, there are legitimate policy goals (for example, energy independence) that are supposedly being carried out. While it is easy to criticize the Code by isolating environmental problems, those concerns should be weighed against other governmental goals that are at stake.  The pros and cons of ethanol are difficult to measure against each other but as one prominent commentator notes, “we have incurred—and will incur—far greater costs than benefits by continuing to subsidize ethanol.”

V.  Making Sense of It All


Distilling the forgoing we can see there is a structural tendency toward incoherence within the tax system.  At least, five factors drive this tendency.  These include the influence of lobbying, the effect of parochial interests, external considerations, simple inertia, and the universal problem of unintended consequences.  Each is discussed in turn below.  


A.  Lobbying Influence.  


First, perhaps being an obvious point, lobbying influences legislation.  Corporations and individuals spend billions of dollars every year to get their voices heard.  Joseph Pechman, the late dean of American tax policy once stated: “Tax law is always a compromise among the view of powerful individuals and groups.”
 Although the environmental lobby and the alternative energy lobby have been picking up steam the last decade, they are overshadowed by the energy lobby.  Pechman’s unstated assumption is that compromise involves parties of near equal power.  Where one party is vastly more powerful than the other, compromise means little.  Legislation is skewed in favor of the powerful even if it detracts from an efficient or green government. 


B.  Parochial Interests.

Second, the parochial interests of individual members of Congress matter.  The infamous “bridge to nowhere” and the SunRail commuter train are examples that both highlight the influence that individual legislators can exert over legislation.  Legislation can often be the final result of representatives’ attempt to win votes, receive campaign contributions, get reelected, advance their political careers, or even make a profit in some cases.
  These motivations, whether legitimate or not, tend to undermine the ability of the Congress to act in a focused and cohesive fashion.  It does not help that tax expenditures are relatively easy to create.  Professor Roberta Mann notes that “[t]ax incentives do not require specific appropriation of funds, and tend to be less politically contentious.”
  The result is that parochial interests cannot help but trump national policy.  It then comes as little surprise that at least one member of Congress has observed that the Code’s tax expenditures now approach total federal discretionary spending.


C.  External Considerations. 


Third, the ethanol case study introduces yet another variable – policy concerns other than the environment that can influence environmental legislation.  In the case of ethanol: the external policy goal was energy independence to be achieved by reducing fossil fuel consumption.  Although the environmental benefits might be negligible, the provisions nevertheless helped the nation move away from oil consumption.  Isolating environmental concerns may not always reveal a complete picture.  Tax legislation is often a mesh of different policy goals that must be kept in perspective before a proper environmental analysis can be made.  


D.  Inertia.

Fourth, the inertia of existing Code provisions makes environmental reform more difficult.  Even though the shortcomings of the ethanol tax break and the “SUV loophole” have long been exposed, they still find their respective places in the Code.  Just this past summer, however, the Senate overwhelmingly approved a bill amendment to repeal the Volumetric Ethanol Energy Tax Credit (VEETC), which is supposed to have the effect of eliminating tax credits for ethanol.
  The vote was viewed as largely symbolic for two reasons.  First, it was part of the Economic Development and Revitalization Act, which was given little chance of winning final approval.
  Second, even without the tax credits, the 2005 Federal mandate requiring corn-ethanol producers to blend their ethanol with conventional gasoline would remain.
  Because the Senators in favor of ethanol tend to be from high-volume corn producing states, the vote represented a triumph of geography over ideology.
  Nonetheless, the negative vote represents progress of sorts.

Still, as Professor Lawrence Zelenak observes, it is difficult to hope for progress when even the hidden tax subsidy for large SUVs – which he describes as “the most transparent and the most outrageous [of tax loopholes]” – still exists despite almost universal condemnation.
  The point is that the ethanol subsidy and the SUV subsidy, despite explicit recognition that each is deeply flawed, nonetheless persist.  The inertia possessed by existing legislation is very difficult to overcome.


E.  Unintended Consequences.

Finally, the environmental effects of various Code provisions can come about unintentionally.  As the home mortgage interest deduction has encouraged urban sprawl and as the “SUV loophole” has encouraged the purchase of gas-guzzling behemoths, we can plainly see how environmentally harmful effects can be the byproduct of unforeseeable consequences.  In some situations, the environmental dichotomy can be explained, in part, by unexpected developments, societal changes, or pure chance.  

The sum is that when all of these five points are taken together, we are left with the inconsistent approach to environmental concerns that we have today.

Conclusion

Inconsistent legislation of environmental issues is a public policy problem that we in the United States cannot ignore. The Code, in its attempt to shape taxpayer behavior within the environmental realm, is often at cross-purposes.  Such conflicts cannot be overlooked as they lead astray tax legislation from governmental goals.  Not only does this undermine the execution of a cohesive public policy, it wastes government resources.  If the federal government is foregoing revenue with the enactment of tax expenditures, whose effects are being undermined by its own doing, taxpayer money is wasted.  In such circumstances, a better tax policy is needed, first, to formulate consistent goals, and second, to ensure that the effects following the application of the enactments are in sync with the original objectives.


It is tempting to suggest that independent commissions or advisory bodies can inject reason into the equation.  However, history has shown that this approach may very well represent the triumph of hope over reality.  A few examples illustrate the problem.  President Obama created the National Commission on Fiscal Responsibility and Reform via an executive order in 2010.
  The purpose of the commission was to provide recommendations to the President on how to balance the budget and how to best improve the long-term fiscal outlook of the United States.
  When co-chairs former Republican Senator Simpson and former Clinton Chief-of-Staff Bowles proposed overhauling the tax Code by cutting $100 billion per year in popular tax breaks,
 they faced heavy opposition and eventually fell short.
  It is difficult to enact change when the approval of a final report requires a supermajority – the vote of at least fourteen of the eighteen bipartisan members of the commission.
  Although supporters of the commission had hoped that President Obama would nevertheless back the recommendations, the President offered no support.
  


Congress has fared no better in this regard.  In 2010, Congress ordered the National Academy of Sciences (NAS) to “undertake a comprehensive review of the Internal Revenue Code of 1986 to identify the types of and specific tax provisions that have the largest effects on carbon and other greenhouse gas emissions and to estimate the magnitude of those effects.”
  The hope was that Congress would begin “greening” the Code once the carbon footprint of the various Code provisions were identified.
  The NAS report, when issued, will suffer from a fundamental flaw – the approach will be retrospective.  Because NAS will only analyze the Code provisions already in existence, the possiblity of new Code provisions will not be part of the reporte.  Consequently, highlighting the anti-environmental provisions will not necessarily lead to beneficial reform without first pointing out viable alternatives.  Although affecting future provisions is not the point of the NAS study, a prospective approach could forestall future environmentally unsound Code provisions.

While the NAS has yet to issue its review, its review may well follow the fate of the Advisory Commission on Intergovernmental Relations (“ACIR”) established by Congress in 1959, created to provide technical assistance to legislators and to promote efficiency with respect to resources, notably revenue.
  While the idea was sound and the ACIR issued a number of worthy papers, there is little to show for the effort.  Indeed, ACIR was disbanded in 1995.
  Even if the NAS report is issued, it may very well get lost in the wrangle over the debt limit or suffer the fate of the Simpson-Bowles Commission or of the Supercommittee.


Ultimately the solution has to be a call for responsible government that is the result of competent legislators who are single-minded about the good of the nation.  Professor Lawrence Zelenak recently expressed pessimism over this possibility, but he is not the first to have such reservations.
  Over two hundred years ago, James Madison’s concern about the domination by the majority over the minority led him to observe that men were not angels.  He wrote:

But what is government itself, but the greatest of all reflections on human nature? If men were angels, no government would be necessary. If angels were to govern men, neither external nor internal controls on government would be necessary. In framing a government which is to be administered by men over men, the great difficulty lies in this: you must first enable the government to control the governed; and in the next place oblige it to control itself. A dependence on the people is, no doubt, the primary control on the government; but experience has taught mankind the necessity of auxiliary precautions.


My own hope notwithstanding, I fear that Zelenak and Madison may be right.  The mechanisms viewed as necessary by Madison are not in place or do not exist to inject environmentally flavored reason into the Code.  Until such occurs or until angels are elected to Congress, we in the United States are faced with the prospect of a Code that is hostile to or at least indifferent to environmental concerns.  As Kay Ryan might say “things shouldn’t be so hard.”
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