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Introduction

In early 2009, the U.S. Supreme Court issued a significant constitutional criminal procedure opinion in Herring v. United States.
  The fundamental issue in the case was whether the exclusionary rule should apply to prevent introduction of evidence obtained due to a careless government recordkeeping mistake that made a warrant unauthorized.  The Court split along conventional ideological lines, with the more conservative justices forming a 5-4 majority coalition allowing the introduction of the evidence in the case.  The Court expressly rejected a rule excluding evidence for every Fourth Amendment violation and created a flexible case-by-case standard evaluating the “culpability of the police and the potential of exclusion to deter wrongful police conduct” before excluding evidence.


The conservative outcome of Herring was unexceptional, given the ideological makeup of the Court, but the nature of the opinion raises questions central to the understanding of the creation of legal doctrine.  Why did the Court choose this vehicle, at this time, to render its decision?  Specifically, why did the Court create a very flexible legal standard in its opinion, rather than a clear rule to bind lower courts?  Why did Justice Scalia, a devout supporter of rules over flexible standards, join the opinion’s commitment to a standard?  Herring is but one example of these doctrinal questions, which recur throughout Supreme Court jurisprudence, and we explore the Court’s choices in this article.
In this article, we present a positive political theory (PPT) of how and why the dominant doctrinal forms of rules and standards are created.  In contrast to many scholars who claim that one approach is uniformly preferable to another,
 we illustrate that rules and standards can each be advantageous.  We identify a range of factors, including the political-ideological makeup of both higher and lower courts, that determine which doctrinal approach will be preferable under given circumstances.

Our theory rests on several insights from the positive political theory movement – in particular, that judges behave strategically and such behavior is facilitated by the hierarchical structure of the judiciary – and from the “rules versus standards” literature in legal scholarship, which identifies the limits and opportunities of judicial discretion inherent in the language in law.  Elements of the legal model – judicial preferences to “obey” legal doctrine – are folded into the “political control” model presented here, illustrating that the two models – legal and political – are not at all times in conflict (nor the former irrelevant in positive analysis) as explanatory devices of judicial behavior.  

Incorporating positive political theory into an analysis of doctrine allows us to bridge the divide between the overt cynicism of legal realism and the credulity of much of the rules-standards debate in particular.  Doctrine is neither a direct product of “what the judge ate for breakfast” nor neutral dictates handed down without reference to preferences over outcomes.  Both law and politics matter; the formal theory of PPT allows us to provide a non-idiosyncratic explanation of how they fit together.
Doctrine is both created and applied by courts at all levels of the judicial hierarchy.  In the first section of our analysis, we set out key factors that drive the creation of particular forms of legal doctrine set out by higher courts – specifically, the ideological preferences of the higher court creating the doctrine, the ideological preferences and normative roles of the lower courts expected to follow doctrine, and the boundaries of discretion inherent in the common forms of doctrinal expression.  The significance of each of these determinants has been demonstrated. They operate in different ways, though, for the higher court that creates doctrine and the lower courts that apply it.


Our second section more closely examines the operational characteristics of judicial doctrine.  Although there are many doctrinal variations, a central issue is whether to create a clear binding rule or a flexible standard that admits of greater discretion in its application by lower courts.  We review the discussion of the different doctrinal approaches and, most important for our inquiry, their effects on political control of the higher court over the lower court.  Much of our positive political theory of the creation and application of doctrine rests on this background.
The third section presents the complete positive political model of legal doctrine in the judicial hierarchy.  In a system where it is impossible for the higher court to extensively monitor all lower court decisions (as in the United States federal judiciary), the higher court must attempt to constrain or facilitate political decision-making by lower courts though the crafting of doctrine in the forms of rules and standards.  The choice among rules and standards will be driven not only by ideological preferences of the justices, but also the “error rate” of a doctrinal rule, the distribution of case facts and litigants, the inherent control characteristics of doctrines themselves, the interplay between overlapping doctrines, and the interplay between judges on a multi-judge higher court.  

Understanding both the variety of factors that determine whether higher courts will choose to utilize rules or standards and the complex interplay of the factors is important for the rules versus standards debate specifically, and for understanding the manner in which higher courts control lower courts more generally.  Our analysis shows that it is unlikely that one approach will consistently be superior, and that, depending on the factors listed above, rules and standards can each be advantageous and disadvantageous.  As such, our theory explains why a uniform approach is unlikely to be attractive to higher courts in the long run, and thus why we see a variety of doctrinal forms used by courts.
In the fourth section , we return to the Court’s decision in Herring v. United States
 and analyze the Court’s switch from an exclusionary rule to a standard through the model we develop in the previous section. The political-control model explains the Court’s decision in Herring as a product of shifting political alignments between the Supreme Court and lower courts, and of interactions between the justices on a heterogeneous Supreme Court.
I.
Judicial Decisionmaking

While much has been written on the nature of legal doctrine, especially the contrast between rules and standards, the legal literature has largely overlooked the role of judicial decisionmaking in shaping legal doctrine – specifically, how substantive and ideological judicial preferences shape the choice of doctrinal form.
  Even the classics of the genre, as written by Frederick Schauer,
 Duncan Kennedy,
 Louis Kaplow,
 and Kathleen Sullivan
 have touched only fleetingly on the descriptive determinants of doctrinal content. Whereas while the positive political scholarship on judicial decisionmaking is also now voluminous, this research only recently has begun to account for the operation of legal doctrine.
  We aspire to incorporate essential features of legal doctrine – the doctrinal forms of rules and standards – into positive models of judicial decisionmaking.
Our endeavor first requires an understanding of the features of judicial decisionmaking.  Any positive theory requires an understanding of what motivates judges, an understanding that has at times confounded analysts.
  The following discussion examines the primary motivations of judges and how they may differ by context.
A.
Features of Judicial Decisionmaking
Understanding the nature of doctrine requires an understanding of how judges decide, or what might be called the “judicial maximand.”
  Under extreme legal realism, where judges produce whatever outcomes they desire, without constraint, legal doctrine – and its various forms – would be irrelevant.  However, such extreme realism does not characterize judicial decisionmaking.  While judges undoubtedly have numerous and varying decisionmaking objectives, we identify the two major interests that are critical to the choice of doctrine – legal obedience and ideological preferences.
1.
Legal obedience

Our first feature of judicial decisionmaking is adherence to legal requirements as expressed in existing doctrine. In this model, judges reach decisions via reasoned analysis of factors entirely internal to the law, such as precedent.  Judges are to use “neutral principles” to avoid political judging under the rubric of a certain formalism.
  The materials of the law yield answers entirely independent of “a particular individual’s moral or political values.”
  Lower courts would faithfully apply the rules created by higher courts, and the higher courts would be considerably constrained in their own decisions by the pattern of their past doctrinal precedents.
Although rational choice theorists often ignore this possibility, there is no reason to reject it a priori.
  Because “judges are supposed to decide cases by following legal doctrine, the inclination to do so is part of their more general desire to act in the proper fashion,” a “well-recognized motivation” of individuals.
  Judges themselves regularly report their fealty to the materials of the law in decisionmaking.
  Thus, justices have proclaimed that “respect for precedent” is crucial.
  While such claims need not be taken at face value, they at least justify the consideration of the variable in decisionmaking models.
  It is surely possible that judges have legal preferences, such as those for “textual interpretation” that may override their other preferences.

The legally-oriented judge would “maximize[] utility by adhering faithfully to these internal rules, regardless of the external result.”
  While political scientists have been known to assume away the possibility that judges care about the law, there is no basis for this.  It is likely that even if judges have strong preferences over outcomes, they may nevertheless also be strongly influenced by the content of doctrine and norms of legal obedience.
  This preference for legal adherence could be like a preference for political outcomes.
Role theory could explain this preference.  There is research suggesting that the role of judges reduces the influences of ideology on their decisions.
  Some research indicates that “judges’ role orientations were strongly professional, much more professional, in fact, than political.”
  Because circumstances color preferences, the role of the judiciary could cause judges to value legal obedience. 
 In this view, judges may be driven to do their “duty.”
  Justice Frankfurter thus asserted that the “judicial robe” changes the nature of decisions, causing judges to “lay aside private views in discharging their judicial functions.”
  This role may be enforced by legal and public perceptions of the judge’s opinions.
  Relatively unexplored, but consistent with the norm of obedience, is the time and decision cost efficiency for judges in following established doctrine.  Indeed, to the extent that judges seek slack, obedience can be a powerful mechanism to reduce the mental exertion required for the complex reasoning often necessary to change or argue around existing doctrines.
Political scientists have been dubious of any role theory of legal preferences among judges, displaying an “almost pathological skepticism that law matters.”
  Nevertheless, participants in the legal process declare that even though preferences over outcomes may shape some decisions, legal doctrine determines outcomes in the vast majority of cases.
  

Legal obedience is a concern of judges but alone does not drive all judicial decisionmaking.  Such classic formalism wholly internal to the law is no longer a plausible explanation for decisions.
  Nevertheless, legal obedience may well be a factor that influences judicial preferences.  The remainder of the section considers other relevant objectives of judges who render decisions.
2.
Ideological preference 

The objective commonly juxtaposed against legal obedience is judicial ideology.  In this view, judges reach decisions because they produce ideologically amenable results.  A liberal judge would thus reach a liberal decision in a case that a conservative judge would find differently.  This theory is not necessarily political in the partisan sense (i.e., rewarding party members or aligned constituencies) but suggests that judges’ political-ideological preferences reflect their beliefs about welfare maximization and welfare distribution.  To the extent they have discretion in applying the law, judges’ decisions may also reflect their ideological policy preferences. 
The traditional legal realists questioned whether the law governed the judiciary and suggested that decisions were driven overwhelmingly by their ideological or other predilections.
  This effect need not be a conscious one for it to be a pervasive one.  In this view, “the notion of precedent became a mere beard for the adoption of the outcome preferred by the judge.”
  Mark Tushnet argues that reasonable legal arguments can be found for any decision preferred by the Court.
  Legal obedience hence becomes meaningless, leaving the field open for judges to apply their ideological policies to the case at hand.  Judge Posner has noted that judges’ “policy goals” exert considerable influence upon their decisions.
  Other judges have conceded that their decisions are inevitably influenced by their ideological preferences.
  Former judge Robert Bork contended that for contemporary courts “nothing matters beyond politically desirable results, however achieved.”


Judges exert the power of government, just like other politicians.  Functionally, they are policy makers who may enforce laws more strongly or weakly or even invalidate those laws as being unconstitutional.  The federal judicial selection process is colored by ideological concerns.
  Many cases have direct ideological or political implications, and most others can be evaluated according to some individual sense of justice.  Thus, it is unsurprising that personal ideology could influence judicial decisions.
An ideological judge is concerned with policy outcomes but not outcomes limited to the case under consideration.  Such a judge strives to use legal doctrine to drive outcomes in future cases, decided by a variety of different judges.  Thus, “legal principles are compatible with – and in fact explained by – judges’ concerns with the external policy effects of their rulings.”
  Judges might therefore “issue decisions that deviate” from their preferred ideological outcome in the initial case, in order to structure a body of doctrine that would better yield their ideological preferences in future decisions.


Adhesion to ideological preferences might be considered as an attempt to achieve a broader judicial objective – the maximization of societal welfare.  In this sense ideology represents an assumption of how welfare maximization is best achieved when information about the precise effects of any given policy is unknown or unknowable. When welfare outcomes from policy choices is known or knowable, one might expect judges to adopt a rule of Pareto optimality without reliance on decision drivers embedded in ideology.  If one doctrine were Pareto optimal, improving everyone’s lot against the status quo, the judiciary would likely adopt the doctrine which would advance the interests of both liberals and conservatives.  Perhaps the same would be expected for a Kaldor-Hicks superior rule that enhanced the overall welfare of society as a whole, even at a cost to some.  But full information is rarely the case and judges rely on ideology to achieve their view of welfare maximization when legal doctrine allows them decision discretion.  
B.
The Significance of Hierarchical Context

The relative weight placed upon each of the judicial objectives we identify will vary by circumstances.  Our concern is that of hierarchy – judges on a higher court of last resort may balance the concerns differently than those on subordinate lower levels of the judiciary.  One might expect this to be especially true for the legal obedience concern, which might weigh more heavily upon lower courts.  Thus, we theorize that “doctrine plays differing roles for the lower and higher courts and should be modeled as such.”
  This section of the article examines the significance of the objectives separately, for higher and lower courts.
1.
High Courts (i.e., Supreme Court)

Decisionmaking by the highest court – the Supreme Court – has been very extensively studied, empirically and otherwise.  The bulk of the social scientific research has focused on ideology as a driver of Supreme Court decisions.  This research has a long pedigree,
 but was most famously expounded by Segal and Spaeth in their book studying Supreme Court decisions.
  They reported an ability to predict 74% of all Court decisions, using just ideological determinants.
  While this leaves some space for other factors, it suggests the predominance of ideology at the Supreme Court level.  Considerable additional research has supported Segal and Spaeth’s conclusions. 
Given the evidence of ideological decisionmaking at the Supreme Court, some overlook the legal obedience rationale.  Yet the presence of numerous unanimous opinions, notwithstanding the ideologically diverse composition of the Court, suggests that ideology does not explain all the justices’ votes.
  Moreover, there is a material number of cases in which a conservative would vote liberally while a more liberal justice would cast a more conservative vote.
  Indeed, even the most committed attitudinalists acknowledge that a large number of decisions are not obviously explained by ideology.
The claim that Supreme Court justices ignore the law seems implausible insofar as they consistently devote considerable resources to conforming their decisions to legal doctrine.
  Justice Scalia has proclaimed that when “I adopt a general rule . . . I not only constrain lower courts, I constrain myself as well.”
  Yet there are those who suggest that the “Supreme Court has generated so much precedent that it is usually possible to find support for any conclusion.”

At least one study indicates that the Court’s decisions structure the development of future cases, through “jurisprudential regimes.”
  The authors studied the creation of the content-neutrality standard in free speech cases and found a statistically significant effect for this standard in subsequent Court decisions.
  Another recent study of the Court’s treatment of certain civil rights, civil liberties, and economic cases found that precedent was an even more significant determinant of decisions than was ideological preference.
  A review of abortion and death penalty cases similarly found that the justices’ ideology did not rule their interpretation of precedent.
  A study of gay rights decisions in state and federal courts similarly found that precedent was a significant determinant of judicial decisions, though lessened in significance at the level of higher courts.
 

Thus, legal obedience appears to be a relevant factor, even at the Supreme Court level.  However, the relative significance of law versus ideology is lessened at the Supreme Court, as would be expected given its position in the judicial hierarchy and its case selection ability.
  
2.
Lower courts

Lower court judges face a different situation.  While they too are judges with similar goals, the difference in their position in the judicial hierarchy gives them less freedom of choice among doctrinal forms. Circuit courts have some authority to create doctrine, in the broad interstices among Supreme Court rulings, but they should also apply the Supreme Court’s doctrine, when it governs a case.

The legal obedience of lower courts to Supreme Court doctrine has been extensively studied.  A study of search and seizure decisions that examined particular fact patterns, for example, found a very high degree of conformity of circuit courts to Supreme Court rulings.  A study of the individual decisions involving doctrines contained in the Miranda and New York Times decisions found substantial compliance with the Supreme Court decision.
  An event history analysis of overruling decisions of the Warren Court found widespread compliance by lower courts, albeit not uniform or always immediate.
  A study of libel decisions confirmed the responsiveness to Supreme Court precedent.
  In general, the research has shown that “after the Supreme Court made a major shift in policy, the decisional trends of the courts of appeals moved in the same direction to a statistically significant degree.”
  There is “a highly credible body of evidence showing that circuit judges and other lower court judges are generally (though not perfectly) responsive to the policies announced by their superiors.”
  One empirical examination found that the greatest determinant of circuit decisions was the law.
  Thus adherence to precedent “remains the everyday, working rule of American law, enabling appellate judges to control the premises of decisions of subordinates.”
  
Citation studies also indicate that lower courts heed the Supreme Court’s doctrinal choices.
  Examples of blatant lower court evasion of Supreme Court precedent are relatively rare,
 but this does not mean that the lower courts are mere law-applying automatons. Despite their subordinate position, lower courts still retain considerable discretion in making decisions.
  Lower court judges “also have their own policy preferences, which they may seek to follow to the extent possible.”
  
Empirical data also illuminates the ideological effect on lower court decisions.  A study of D.C. Circuit rulings in environmental regulation cases found a pronounced difference in the decisions of judges appointed by Democratic presidents and those appointed by Republicans.
  Another study of review of administrative regulations under a deferential Supreme Court rule likewise found a significant ideological effect.
  A broader study of decades of circuit court decisions across various legal areas found a statistically significant effect for the appointing party, though this only explained around five percent of the difference in decisions.
  A recent study of circuit court decisions in several areas found significant, but varying, effects of panel ideology on decisions.
  A meta-analysis of numerous studies found a significant effect of ideology, as measured by party affiliation, on circuit court decisions, though at a level significantly less than for the Supreme Court.
  One study integrated ideology with legal obedience and found that greater ideological homogeneity on a three-judge panel made it more likely that the court would disregard doctrinal commands.
  There is ample evidence that lower court judges are influenced by their ideological preferences, but their greater level of legal obedience reduces this effect, as compared to the doctrine-creating higher court.
 

In sum, numerous studies have confirmed that the two primary factors affecting judicial decision-making that we identified above – legal obedience and political ideology – each influence both higher and lower court decision making.  However, legal obedience appears to be a much stronger constraint on lower courts than higher courts, as expected given the nature of judicial hierarchy.  As such, we expect that higher courts can curb the discretion of lower courts to some extent by establishing constraining doctrines that the lower courts are obliged to obey.  The natural question, then, becomes: if constraining lower court judicial discretion is the aim of the higher court, what sort of legal doctrine best provides such constraint?  The following section considers the broad literature describing the difference between rules and standards, before section III provides our more specific model of this doctrinal choice.
II.
The Nature of Legal Doctrine – Rules and Standards

The doctrine contained in a legal opinion is central to the working of the courts.  The significance of appellate cases generally does not come from their outcomes but from the doctrinal precedents they set.  Professor Schauer urged that when lower courts use Supreme Court decisions, “it is not what the Supreme Court held that matters, but what it said.”
  Those precedents are meant to direct or at least guide future decisions, so their doctrinal content is of critical significance.  The Court may impose a clearly defined rule to govern future cases, or it may establish a more general discretionary standard.  
In the context of doctrinal design, whether the Supreme Court chooses to apply a standard or a bright-line rule influences the response from lower courts.
  Bright line rules may “leave later judges little room to maneuver,” in contrast to “vague doctrinal formulations.”
  A survey of circuit court judges found that they were most likely to adhere to a doctrine that was “clear.”
  While there has been little empirical study of this claim, the effect of doctrinal clarity follows from the evidence on lower court adherence to precedent.

A great deal of theoretical jurisprudential analysis has been devoted to the nature and relative benefits or detriments of doctrinal rules and standards.
  We do not aim to revisit this question but instead address the strategic descriptive use of the differing forms of doctrines.  We present the distinction between rules and standards in the context of allowing greater subsequent discretionary application, though this is necessarily a simplification.

A rule “involves adjudication in accordance with norms that specify in advance, and with considerable definiteness, the results of the necessary balancing, whereas [a standard] involves adjudication in accordance with a balancing of competing factors in the context of the particular case by some official after the occurrence of the events to which the standard is applied.”
  A truly “pure rule” has a “hard empirical trigger and a hard determinate response.”
  It is clear when the rule is invoked and it is clear what the consequences of its violation should be.  With a rule, a decisionmaker is bound “to respond in a determinate way” to certain facts.
  Judge Richard Posner states a common description of rules and standards used by judges: 
A rule singles out one or a few facts and makes it or them conclusive of legal liability; a standard permits consideration of all or at least most facts that are relevant to the standard’s rationale. A speed limit is a rule; negligence is a standard. Rules have the advantage of being definite and of limiting factual inquiry but the disadvantage of being inflexible, even arbitrary, and thus overinclusive, or of being underinclusive and thus opening up loopholes (or of being both over‑ and underinclusive!). Standards are flexible, but vague and open‑ended; they make business planning difficult, invite the sometimes unpredictable exercise of judicial discretion, and are more costly to adjudicate–and yet when based on lay intuition they may actually be more intelligible, and thus in a sense clearer and more precise, to the persons whose behavior they seek to guide than rules would be. No sensible person supposes that rules are always superior to standards, or vice versa, though some judges are drawn to the definiteness of rules and others to the flexibility of standards. But that is psychology; the important point is that some activities are better governed by rules, others by standards.

For our purposes, the key difference between rules and standards is the “relative discretion they afford to the decisionmaker.”
  It is the form of the doctrine that determines the extent of discretion available to a lower court. The key feature of a rule, in contrast to a standard, is the high level of constraint it places on the decisionmaker.
  
At the extreme, the difference between rules and standards is obvious.  A driving “rule” would establish a maximum speed of 65 mph.  A “standard” would simply require that drivers maintain a “reasonable” speed under the circumstances.
  Each approach has its distinct advantages, to be discussed below.  The practical distinction between rules and standards is evident from antitrust law.  In this field, courts have doctrinally defined certain actions as per se violations of the law and establish a rule of their illegality.  Other actions, by contrast, are judged by the more standard-like “rule of reason” – in contrast, these actions may be illegal or not, depending upon the circumstances.
The differentiation between rules and standards can be subtle.  Consider a command for equal treatment.  In a rule-like form, such an equality dictate might be seen as a color-blind command that rejected any consideration of race.  Framed as a standard, though, the command could allow for some racial considerations, such as affirmative action, regarded as necessary to further the objective of equality.  Examples such as this one illustrate the great judicial choice in doctrine.  A concept may be doctrinally structured in very different ways, with very different effects.
The differentiation is also complicated by the indefiniteness of meaning of English words.  For example, the standard for negligence is simply that of the behavior of the “reasonable person,” which appears rule-like.  However, the term “reasonable,” by its nature invites a more standard-like analysis of factual circumstances.  Indeed, because of the inherent uncertainty associated with linguistic meaning, the creation of a true, certain rule may be an impossible task.
  Even rules “will, at some point where their application is in question, prove indeterminate.”
 
While rules and standards are often considered antithetical, it is more accurate to consider them as ends of a continuum on which legal doctrine might lie.
  Many doctrines are actually a mix of rules and standards.
  While there may be “pure rules” and “pure standards,” most doctrines rest somewhere in between.
  Even the strictest rules may be overridden when circumstances are so “obvious” or “dramatic” as to make its application inappropriate.
  The difficult cases may arise over the proper interpretation of a rule, even after accepting that it governs.  In addition, any doctrine of any sort allows some zone of discretion, where its application is uncertain.

Despite this caveat, it is generally “possible to classify most legal pronouncements as standards or rules, based on their core characteristics.”
  The concepts thus have meaning as a tool for categorizing doctrine.  The “specificity-generality continuum” may be treated, for simplification, as “a dichotomy between ‘rules’ and ‘standards.’ ” 

A standard involves the “direct application of the background principle or policy to a fact situation,” allowing the lower court “decisionmaker to take into account all relevant factors or the totality of
 circumstances.”
  A classical standard would be a “balancing test,” under which a court considered the equities of both sides before deciding.  Another common standard is the multifactorial test, in which doctrine tells lower courts to consider a series of factors as relevant to the decision’s outcome but provides no explicit instructions about how those factors are to be weighed.  Many other formulations of standards are also possible.
In the traditional theoretical discussion of rules and standards, the forms are ascribed different “virtues and vices.”
  Rules are generally applauded as providing clear guidance to third parties, while standards are preferred for doing justice in the specific case, among other differing effects.  Our approach is a different one, examining the strategic determinants of courts’ decisions to create particular doctrine.  
III.
Positive Political Theory of Legal Doctrine
We now address how higher courts, such as the Supreme Court, create doctrine – in particular the form of doctrine as a rule or standard – to guide future legal outcomes.
  There is an established literature about how doctrinal procedural rules can be used to influence results, such as selection of cases for appellate review.
  However, relatively little attention has been given to the creation of substantive doctrine, and how doctrinal form affects the content of case determinations, and we now embark on that analysis.
A.
Choice of Doctrine
The primary mechanism available to higher courts to shape the decisions of lower courts considered here is that of choosing between rules and standards.  We explore how doctrine is used, not simply as a form of policy enunciation, but simultaneously as a form of hierarchical control by higher courts over lower courts, and why the Court might choose a particular doctrinal approach.  
A clear rule is not always the best approach to effect the Court’s purposes.  The Supreme Court has occasionally adopted clear rules
 but more often disclaimed or “eschewed bright-line rules.”
  Our model shows how higher court judges can create a doctrine that is both a policy determination and a declaration of what form future policy determinations by lower courts shall take.  Our model shows when higher courts will choose rules and when they will choose standards. Additionally, we show how this calculation changes when higher courts are considering multiple overlapping policies, and when they are constituted as a multi-member court.
In our model, we assume that lower court justices are obedient to legal doctrine enunciated by the higher court.
  We do this for two reasons.  First, as discussed in section I, we expect a high level of legal obedience from lower courts.  Although lower court justices are influenced by ideology, which suggests that they should disobey to the extent that their punishment will not outweigh the gain from doing so, there are good reasons to expect a high level of legal obedience by lower court judges: legal professionalization socializes judges to obey the legal doctrines coming from higher courts as guides to case outcomes,
 doctrine is a time-saving decision heuristic
; and following doctrine promotes public legitimacy.
  

Second, we are concerned here primarily with the extent to which different doctrinal forms act as constraints on judicial discretion; that is, what the effect is of choosing a rule versus a standard on policy, given whatever level of judicial obedience occurs or does not occur.  As such, our model poses the question: even if judges obey doctrinal commands, will policy-maximizing higher court judges still want to constrain judicial discretion, and if so, how will they do it?  To explore this question, it only matters that judicial obedience can be expected to be routine enough for higher courts to care about how they craft such doctrines for lower court adherence. In short, assuming legal obedience allows us to examine the effect of legal constraints on policy discretion, and how policy preferences can be pursued when “law” still matters.
1. Limits on Judicial Doctrinal Choice
Even if we put aside the question of disobedience to doctrine and assume that lower courts follow doctrine, higher court judges cannot always ensure that the policy outcomes they prefer will be produced consistently in lower courts.  This results in part from the inability of higher courts to craft doctrinal language that can be applied systematically to the host of factual situations that arise, and in part from varying perceptions of those factual situations, faced by the lower court judges hearing the cases.  

The tradition of written judicial opinions stem from an expectation that judicial mandates will be reasoned, logical and consistent with past decisions.  Writing doctrines that specify particular policy outcomes in place of reasoned and consistent application of neutral rules and principles would ultimately weaken the legitimacy of judicial power.  Judicial preferences may be biased, discontinuous or intransitive, and so legal doctrines cannot always mirror those preferences.
  As such, while higher court judges may have broad discretion over the choice between determinate rules and indeterminate standards as governing doctrine, they are constrained more generally in the logic and consistency of those doctrines. We can model both higher court freedom of choice of doctrinal form and the constraint they face when attempting to perfectly tailor rules or standards to their policy preferences.

Figure 1A represents the first step in our model by illustrating this constraint on judicial choice over doctrine.  Figure 1A provides a stripped back model of judicial choice, where cases are affected by two policy dimensions, such as federal-state power and drug policy, or free speech and anti-discrimination law.  Imagine that a higher court faces a choice between two dichotomous outcomes, which we call generically “x1” and “x2.” In Figure 1A, x1 might represent the claim of the respondents in Gonzales v. Raich
 – advocating an outcome that is high on the federal-state y-axis, but giving little value to the drug enforcement x-axis – in contrast to the government’s argument, x2, which gives little value to states’ rights, but high value to the government’s drug enforcement capacity.  Or if the relevant policy dimensions were free speech and anti-discrimination claims, x1 and x2 would represent the type of outcomes favored by the majority and minority opinions in Boy Scouts v. Dale, respectively.
  With many cases raising similar issues, the underlying facts of each case may be distributed anywhere in the two-dimensional space, with each case represented by a single point in the scatterplot. Cases near the middle will be difficult cases, and cases at the extremes will be more easy cases. 

The role of doctrine is to determine which of these cases should result in outcome x1 and which should result in outcome x2; the higher court must craft a dividing line, such as a rule, or some less strict means of division, such as a set of factors or other standard. The higher court has preferences over which cases result in x1 and which result in x2, but for the reasons discussed, it cannot devise a doctrine that perfectly reflects its preferences.  The Justices preferences over how to divide x1 and x2 may not be legitimately expressed in legal doctrine, for example, if its preferences are driven by bias or gut instinct.  We illustrate this by drawing the higher court’s preferences as differently shaped to the rules or standards that they need to articulate – here we illustrate them as a curved line, and doctrine as requiring a straight line rule. For any case above the curved line, the higher court would prefer x1 to be the policy outcome and for any case below the curved line, the higher court would prefer x2.    
Figure 1: Choosing Among Determinate and Indeterminate Doctrines

1A. Shape of Doctrine Constraint


1B. Choice among Rules
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What is the effect of the constraint that judges cannot craft doctrines to perfectly reflect their preferences?  For cases below and to the right of both the linear rule and the curve reflecting higher court preferences in Figure 1A, outcomes will result in x2, as the higher court prefers.  Similarly, for cases above and to the left of both the line and the curve, outcomes will result in x1.  But for cases that lie in the gap between the higher court’s preferences and the doctrine they can legitimately craft (the linear rule), the doctrine will result in the opposite outcomes to that which the higher court favors.

As such, the higher court will want to choose the rule that most closely approximates its preferences.  Figure 1B represents the higher court’s choice among the various possible rules
 – in devising a doctrine for lower courts to follow in determining which cases result in x1, and which result in x2, the higher court will choose the rule that is the best fit for its preferences over case outcomes.  The court will undertake a similar analysis in choosing among various standards – in Figure 2 below, we represent standards as a region that allows lower court discretion, rather than a single dividing line.  Next we consider how the higher court chooses between the best rule and the best standard.
2. Choosing Between Rules and Standards
Having ascertained which rule and which standard each best reflects its own preferences, and consequently which rule and standard will result in the most number of cases being decided the way the higher court would itself decide each case, the higher court must now choose between a rule and a standard.  In essence, the higher court faces a dilemma over how much, or how little, discretion – discretion which comes from the choice of doctrinal language
 – should be granted to lower court judges.  

Even when utilizing the highest level of doctrinal specificity such as a bright line test, and even with a sympathetic and obedient lower court – i.e. without lower court disobedience to doctrine – the principled application of doctrine will result in outcomes contrary to higher court preferences at some rate, because a rule cannot perfectly reflect the range of higher court preferences over the broader panoply of factual circumstances that will arise in cases.  Moreover, should the lower court have preferences over policy outcomes that differ from those of the higher court, any doctrine by linguistic necessity may leave enough discretion for the lower court to achieve an outcome near its preference – while staying within the principled boundaries of the given doctrine, i.e. legal obedience – and ultimately thwart the policy objectives of the higher court. Higher courts can, however, craft doctrine based on characteristics that can curb or expand the discretion of lower courts to produce particular outcomes, choosing between rules and standards according to how this discretion will be used.  How much discretion higher courts will want to give lower courts is the central question we are concerned with here. 
Figure 2: Choosing Between Determinate and Indeterminate Doctrines
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Figure 2 illustrates a judicial choice over outcomes, x1 and x2, in two policy dimensions, but this time comparing judicial choice over rules versus standards.  Once again, the higher court’s preferences over which cases should result in outcome x1 and which should result in outcome x2 are represented as a curved line dividing which cases result in x1, and which result in x2, but legitimate doctrine is necessarily a straight line.  Now, the court has two options: first, it can again choose a rule, represented by the straight 45° line, as in Figure 1.  As we saw before, under the rule, any case, such as A, which falls below or to the right of the rule line results in x2, and any case falling above or to the left of the rule line, such as B, results in x1.  This rule is closely correlated with higher court preferences, but the rule will cause some cases, such as B, to result in the outcome x1, when the higher court would prefer it result in x2.

Second, the higher court has the option of choosing a standard.  This is represented by the gray shaded region – similar to Songer, Segal and Cameron’s analogy of lower courts to a leashed dog.
 Like rules, standards must have some logical boundaries that hold across cases: they cannot consist of shaded boxes covering the whole range of legal decision-making. Rather, there are still some cases that are automatic, even under a standard: the “easy cases” – those cases lying outside the shaded area – will be decided automatically, as is the case under the rule.  The difference is that within the shaded area, the higher court gives the lower court discretion.

We know that giving a lower court discretion creates the possibility that the lower court will use that discretion to undermine the higher court’s preferences.  If the lower court prefers, it can decide if cases such as A should legitimately result in x1, even though such a result is contrary to higher court’s policy preferences – a result avoided by use of a rule. But Figure 2 illustrates why the higher court may nevertheless wish to create a standard instead of a rule.  In contrast to the situation under the rule, by giving the lower court discretion, the lower court is able to decide that cases such as B should result in x2, as the higher court favors.  This of course depends on the lower court sharing the higher court’s preferences.  Thus, whether the higher court will prefer a standard or rule will depend on the interplay of two facts that are largely beyond its control: the expected distribution of cases in the shaded region, and the preferences of the lower bench.

Some lower courts share the policy preferences of the higher court, and so can be expected to dutifully represent the higher court’s policy preferences, even when given discretion to do otherwise.  Even assuming lower court obedience to doctrine, lower courts have discretion under a standard, and so there will also be lower courts who do not share the same policy preference as the high court and who will make determinations that are inconsistent with the higher court’s preferences.  How often this will be a problem will depend on the second factor: the distribution of cases in the shaded region.  How many cases arise in that zone of twilight between the higher court’s preferences and the doctrinal rule that it could impose will determine how often a standard will allow a lower court to thwart the higher court when it otherwise could have been constrained by a rule.  

Although the two factors that determine whether a standard or rule will achieve its desired goals – the distribution of cases and the preferences of the lower court – are beyond the higher court’s control, the higher court is not impotent. It will have knowledge or expectations over lower court preferences on many issues, and over the likely distribution of lower court cases. The imperative for the higher court is to design doctrines that control lower courts in the most efficient manner, given the expected set of cases that could present themselves and the expected distribution of lower court judges who share the higher court’s ideology. 

To summarize so far: it is not always possible for higher court judges to craft rules that perfectly reflect their preferences; this is especially true for rules, which leave little discretion in application, meaning that for some set of factual circumstances, an undesirable outcome from the higher court’s perspective will result from the application of the doctrine by the lower court.  Thus, with rules, there will be some unachievable policy goals, even from those lower courts judges who have the same policy preferences as the higher court.  The advantage for a higher court in choosing a rule is that doing so constrains lower court judges who hold antithetical policy preferences more than a standard would; the advantage of a standard is to allow lower court judges with policy aligned preferences to follow the higher court’s preferences even in cases that would come out differently under a rule.  The higher court’s optimal decision on doctrine, then, is dependent upon the mix of policy-aligned and -unaligned lower court judges, and the frequency with which a rule will consistently match with politically desirable outcomes over the expected set of cases that may present themselves to courts.  
3. Accounting for Doctrinal Overlap
The higher court’s choice is complicated by the interplay of issues and doctrines.  Any case may raise multiple procedural and substantive issues; each of those issues and their associated doctrinal bases may offer an alternative way of deciding the case.  

We have seen that if the court prefers x1, it will choose between a rule and a standard according to which will maximize the number of cases that come out the way the higher court wants.  The higher court will choose a rule if the application of the doctrine will result in x1 more often under the rule than the standard – i.e. if 
P(x1)RULE > P(x1)STANDARD
We know that the above inequality will be governed by the distribution of cases and the preferences of the lower court.  But because multiple doctrines can affect the outcome of a case, the probability of x1 arising either under a rule or a standard is made more complex than simply having expectations over these two factors.

Consider the procedural issue of standing. We can conceive of standing as offering lower courts the choice between maintaining the status quo, through a rejection of standing, or moving to the merits of the case and applying the substantive doctrine, be it a rule or standard, through a grant of standing.

Now, the outcome x1 can arise in any case either because standing is granted and the court rules for outcome x1, or because standing is denied, and x1 is the default position which is unchanged.  But similarly, there are now two equivalent ways that x2 can arise: if standing is granted and x2 results, and if standing is denied and x2 results.
We label a grant of standing resulting in outcome x1 as P(x1)S-granted and the denial of standing resulting in outcome x1 as P(x1)S-denied.  With overlapping doctrines, the higher court chooses between a rule and a standard by weighing the prior two probabilities again, P(x1)RULE and P(x1)STANDARD, but now each of those probabilities are made up of two elements each, so we have four possibilities resulting in x1: P(x1)RULE-S-granted, P(x1)RULE-S-denied, P(x1)STANDARD-S-granted and P(x1)STANDARD-S-denied.  But the higher court has potential control not only over the doctrinal form of the substantive doctrine – be it drug enforcement and federalism or free speech and antidiscrimination law – but also over the doctrinal form of the standing doctrine: the higher court chooses not only between a rule and the standard for the substantive doctrine, but also between a rule and a standard for the standing doctrine. As such, the higher court must undertake the same weighing of probabilities, but considering the likelihood of x1 given P(x1)RULE and P(x1)STANDARD, in combination with P(x1)S-granted and P(x1)S-denied.  
Figure 3: Choosing Among Determinate and Indeterminate Doctrines
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The interaction between doctrines is not limited to the combination of a procedural mechanism and the substantive issue: cases can have multiple substantive issues. This suggests another reason why higher courts may prefer to use standards: with multiple overlapping doctrines to choose from, lower courts may have a high level of discretion even when acting under the doctrinal boundaries of multiple rules. This can be seen in Figure 3. With multiple bases for deciding cases, lower courts have enormous discretion, even when the higher court uses only rules.  Whether any case in Figure 3 comes out as x1 or x2 depends on whether Rule 1, Rule 2 or Rule 3 is applied. This is As such, higher courts may prefer to use standards, so as to grant greater discretion to policy-aligned lower court judges, to maximize their ability to follow higher court preferences, with little expected cost from non-aligned lower court judges gaining any additional discretion.
To the extent that doctrines overlap, the weighing of probabilities becomes exponentially more complicated.  Nevertheless, the same logic applies: higher court judges must consider the likely distribution of cases and the political alignment between higher and lower courts.  But the foregoing analysis suggests a third consideration: the extent that granting lower courts discretion is unavoidable even when utilizing rules.
4. Accounting for Divergent Views among Multiple Judges on a Court
The final complicating factor that will affect how higher court judges choose between rules and standards is the divergent views of their colleagues.  Just as we have considered the possibility of heterogeneity in views among the lower courts, we must also consider the possibility that there will be heterogeneity of views within the higher court when crafting doctrine. This diversity within higher courts may make it difficult for a majority to agree upon a defined rule because of differences about what the most desirable rule would be.
  In a different context, Epstein and O’Halloran note that “coalitions might be more easily constructed around options that delegate than those that enact specific policies.”


It is important to recognize that higher courts are collective bodies, with diverse preferences held by their members.  This very diversity may make it difficult for a majority to agree upon a defined rule because of differences about what the most desirable rule would be.
  Chief Justice Rehnquist addressed this issue when outlining how the bargaining process at the Supreme Court produces opinions:  “There must be an effort to get an opinion for at least a majority of the Court… To accomplish this, some give and take is inevitable, and doctrinal purity may be muddied in the process.”
  Because a justice would prefer to establish a doctrine at his or her precise ideological preference, one would expect different justices, with different preferences, to have difficulty agreeing on a doctrine.  Figure 4 illustrates this effect. The higher court is now represented as made up of three judges, with differing preference curves: J1, J2 and J3; we also show one possible position of the lower court. 
Figure 4: Rules and Standards on a Multimember Court
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Since any doctrine will have to command at least two votes to become the governing doctrine, the doctrine is likely to most closely reflect the preferences of the median judge, J2. If the higher court judges do not know the ideological preferences of the lower court, then both J1 and J3 may prefer a standard to a rule, since any rule will reflect the preferences of the median.
  J1 and J3 will each prefer a standard to a rule as long as the expected outcome in lower courts is at least as close as the rule that most closely reflects J2’s preferences.  Since we do not know the position of the lower court at this stage, whether J1 and J3 will each prefer a rule or a standard will depend on their relative position to the breadth of the standard range.  Thus the closer each non-median judge is to the median (relative to the breadth of the standard range), the more favorable each will be to a rule over a standard.
However, if the higher court knows the lower courts policy preferences, a different coalition may result – and we may see a different coalition forming for a rule versus for a standard.  For example, Figure 4 shows the lower court as to the right of all the judges on the higher court.  Knowing that the lower court now fairly closely approximates his or her preferences, in this case J3 will now prefer a standard – because J3 expects the lower court to use that discretion to decide cases in a way that approximates J3’s own views.  Whereas now J1 will prefer a rule that approximates J2’s preferences, because such a doctrine will more closely resemble J1’s preferences than will occur if greater discretion is given to the lower court.  This is true even if the lower court’s preferences lie in between the various preferences of the higher court judges: as long as the lower court is closer to J3’s preferences than J2 is to J3, J3 will prefer a standard to a rule at J2’s ideal point, and J1 will favor the opposite; their preferences will switch at the point at which the lower court is further from J3’s preferences than J2 is.

Thus we can see that our model provides a more nuanced answer to the question of when higher courts will create rules and when they will create standards than the existing literature does.  The existing literature claims that standards “are easier to negotiate than rules”
 because “the need to accommodate differing preferences may require that an opinion announcing the decision of the Court contain ambiguities in order to garner the support of a majority of its members.”
  Such a theory suggests that a more ideologically homogenous Court is more likely to create rules as opposed to standards, and a more heterogeneous Court will have more difficulty agreeing upon an ideological rule.  But this logic does not hold up if the higher court has some expectation of the lower court’s preferences: in reality it says that a higher court would prefer a lottery to knowing with clarity what the lower court will do.  Our model instead shows that it will be the relative position of the higher and lower courts’ political preferences that determine whether a standard or rule is used.


We expect that judges will not act exactly as this model predicts, as judges may to some extent “sacrifice details of their convictions in the service of producing an outcome and opinion attributable to the court.”
  Judges may even engage in logrolling, wherein they trade doctrine in one area for another about which they have higher preference intensity.  Our model, though, predicts tendencies in decision-making on multi-member courts influenced by ideological preferences, considering the significance of the relative positions of the higher court judges and the impact of the extent of political alignment between higher and lower court judges.
IV. A Doctrinal Application: The New Exclusionary Standard
In this section, we analyze the Herring v. United States
 opinion discussed in our introduction, and show how our theory explains the Supreme Court’s development of an indeterminate standard in the exclusionary rule, which was previously dominated by determinate rules. 

The question in Herring concerned whether the exclusionary rule should prevent admission of evidence that was obtained due to a careless government recordkeeping mistake. In the case, an arrest was made on the basis of a warrant that appeared to be outstanding, but in fact had been rescinded. The error arose due to the failure of a separate police department, independent of the arresting officers, to withdraw the warrant in the neighboring county’s computer files. The arresting police officers relied on the warrant in good faith, and subsequently found methamphetamines and a gun on Herring, a felon. The question for the Court was whether the exclusionary rule should apply to the introduction of evidence stemming from an unauthorized warrant.

The exclusionary rule holds that evidence obtained in violation of the Fourth Amendment is ordinarily inadmissible in a criminal trial.
 The exclusionary rule is referred to as a rule with good reason. For example, in Mapp v. Ohio,
 the Supreme Court held that the exclusionary rule is constitutionally required in state courts as well as federal courts, reversing its position in Wolf v. Colorado.
 The Court explained its reasoning, stating that after a dozen years allowing state courts to be exempt from the federal rule, it felt bound to:
…close the only courtroom door remaining open to evidence secured by official lawlessness in flagrant abuse of that basic right, reserve to all persons as a specific guarantee against that very same unlawful conduct. We hold that all evidence obtained by searches and seizures in violation of the Constitution is, by that same authority, inadmissible in a state court.
 
The Court considered that anything other than a strict rule of exclusion would render the assurance against unreasonable searches and seizures simply “‘a form of words,’ valueless and undeserving of mention in a perpetual charter of inestimable human liberty.”
 Anything but a strict rule would effectively grant the right to be free from unconstitutional searches and seizures while in reality withholding a remedy.

Importantly for our purposes, the Supreme Court has always recognized that there are competing interests at stake in any decision of whether to exclude evidence under the Fourth Amendment. In Mapp, the Court recognized that in some cases a strict rule would mean that a criminal will go free, but it considered that harm to be a cost worth bearing, when the alternative was a government failing to observe its own laws.
 This latter harm was considered to be so great that, despite the inherent clash of dual legitimate interests in prosecuting criminals and ensuring privacy under the Fourth Amendment, there should be no balancing test in the exclusionary rule. Justice Clark, in the Opinion of the Court, considered that the exclusionary rule should be treated like exclusion of coerced confessions, under which coerced confessions are strictly excluded without reference to a balancing test of the extent or frequency of misconduct by the police.
 As such, Mapp applied and extended a strict rule of exclusion, and rejected any balancing test or any other form of standard.

Thus Mapp provides a nice illustration of our PPT model. Recognizing the harm to justice of allowing criminals to go free, in an ideal world the Court would have liked like to craft a doctrine that guaranteed privacy while not inappropriately freeing criminals. However, while such a determination may be able to be made in any individual case, Justice Clark considered it impossible to craft a generalizable doctrine that would guarantee such perfect application. Instead, the Court chose a rule that most closely reflected its preferences – preferences which valued protection of privacy over ensuring effective prosecution in every case.

Since our theory concerns in part the ideological alignment between higher and lower courts, we need a measure of judicial preferences. Andrew Martin and Kevin Quinn have developed an objective score of judicial preferences that is continuous (rather than dichotomous, such as liberal-conservative or Democrat-Republican), and are based on a standard scale, so they allow for historical comparisons of Justices across time, even those Justices who never served together.
 The scores are also updated annually. On the Martin-Quinn scores, liberal preferences are negative and conservative preferences are positive. Since 1953, the Martin-Quinn scores have had a historic average for the justices of zero and range of -6.33 (Justice Douglas in 1974) to 4.31 (then Justice Rehnquist in 1975).
 Jacobi has shown theoretically,
 and Jacobi and Sag have shown empirically,
 that a sound and rigorous way of measuring case outcomes is to use the mean of the majority coalition, aggregating Martin and Quinn scores for each majority Justice. This makes intuitive sense: an opinion will be the product of the different views of the justices who can agree to join an opinion.

The majority in Mapp was moderately liberal, consisting of Chief Justice Warren, Justices Clark, Douglas, Brennan, White, Whitaker and Frankfurter. The Mapp coalition had an average preference score of -.57. To give this context, the average score for a case coalition is 0.33, with a standard deviation of 0.75.
 Thus the majority coalition in Mapp was a full standard deviation more liberal than the average majority coalition in the last 55 years. And in 1961, after eight years of the Eisenhower administration filling lower court vacancies, the Mapp majority would have had good reason to think that the lower courts might be considerably more conservative than they themselves were. As such, a strict liberal rule makes a lot of sense under our model: a liberal coalition recognized that some cases would come out more liberal than they would like – letting some criminals go free – but overall a liberal rule would be preferable to allowing a conservative group of lower court judges greater discretion to limit privacy, contrary to the liberal coalition’s preference.

Mapp did not end litigation about the exclusionary rule; rather, the debate shifted to the scope of that rule, and the Court did make some exceptions to the rule. One such exception was created in United States v. Leon, in which the Court recognized a good faith exception to the exclusionary rule in cases in which a magistrate erred in granting a warrant and a police officer relied on the warrant in good faith.
 The justification for this exception was that the exclusionary rule is intended to act as a deterrent against police misconduct, rather than as a personal right of aggrieved defendants, or to punish magistrates or judges for their errors.
 As such, a rule that exempts good faith execution of a warrant issued by a “detached and neutral magistrate”
 fits within the basic contours of the exclusionary rule. 

Although Leon created an exception to the exclusionary rule, it did so in a way that is nevertheless best characterized as a rule itself, and not a standard. The Court justified the exception on the grounds that there is no deterrent effect on police misconduct if the police action is in fact lawful and reasonable. The Court contrasted this with the situation where a warrant is “so facially deficient” that the police officers cannot reasonably be presumed to have thought it valid.
 Essentially, this meant that the police had to be acting in good faith for the exception to apply. The Court acknowledged that the good faith requirement meant that the exception turns on objective reasonableness, and thus involves some reviewing discretion in the assessment.
 However, the Court considered that this should not make it difficult to apply in practice: “When officers have acted pursuant to a warrant, the prosecution should ordinarily be able to establish objective good faith without a substantial expenditure of judicial time.”
 That is, the exception itself is also a straightforward rule, and not an indeterminate standard.

Note however that the Court itself in developing the doctrine conducted a sort of balancing analysis. Returning to Mapp’s discussion of the costs and benefits of allowing criminals to go free, the Court considered relevant whether the enforcement officers’ transgressions were minor, and contrasted a small violation with the potentially great magnitude of the windfall to a criminal of having evidence excluded.
 But although the Court conducted balancing analysis to determine how the rule should be crafted, it did not conclude that balancing analysis by a judge in any given case was appropriate. Instead, it chose a conservative rule as an exception to a liberal rule of general application.

Again, this makes sense under our model, given what we know of the majority coalition’s preferences. In contrast to Mapp, Leon was a highly conservative coalition. The opinion was written by Justice White, who in fact was only moderately conservative, (with a Martin Quinn score of 0.93) and only the fourth most conservative Justice on the Court in 1984; but the remainder of the coalition was Chief Justice Burger, Justices Blackmun, Powell, Rehnquist and O’Connor. Together, this coalition had an average ideology of 1.36 i.e. a whole standard deviation more conservative than the historically average majority coalition. Arising toward the middle of the Reagan administration, the lower courts were becoming more conservative, and so the Supreme Court may have been able to trust the lower courts with discretion in the form of the standard. However, given that the status quo was a very liberal rule – the exclusionary rule – the  conservative Leon majority may well have felt that only a conservative exception rule could overcome the liberal effect of the exclusionary rule.

This brings us to Herring. Prior to Herring, the Leon exception rule to the exclusionary rule had not been extended to non-police conduct. In Arizona v. Evans, in holding that Leon “supports a categorical exception to the exclusionary rule for clerical errors of court employees,” the Court distinguished the incentive of police officers to potentially subvert the Fourth Amendment from that of independent court officers, for whom the Court did not consider such a motivation existed. 
 Herring, however, extended the Leon exception to errors made by police officers under certain circumstances. Although in terms of doctrinal content, Herring merely extended Leon, it stands in sharp contrast to Leon, in terms of the nature of the doctrine it developed. In contrast to Leon – as well as Weeks, Mapp and Evans – Herring established an exclusionary rule exception in the form of a standard. Our model explains why.

In Herring, like in Leon, the arresting police officers had not committed the administrative error. But in Herring, the police had nonetheless relied on the actions of another police department, which had erred. As such, the question was whether the evidence found after the defendant was arrested was admissible, given that the warrant that initiated the arrest was unlawful as a result of the negligence of the police as a whole.

The Court split 5-4 along conventional ideological lines, with Chief Justice Roberts and Justices Alito, Scalia, Thomas and Kennedy allowing the evidence, with the more liberal justices dissenting. In terms of constitutional criminal procedure, the conservative outcome in Herring is unexceptional, given the ideological makeup of the Court. Martin-Quinn scores of the Roberts Court show that the Court is historically somewhat conservative.
 Figure 5 shows the positions of the justices in the Roberts Court, and also illustrates the final year of the Rehnquist Court, by way of context. Justice O’Connor’s score in 2004 is at the approximate historic mean of zero.
Figure 5: Martin-Quinn Scores for the 2004 and 2006 Supreme Court Terms
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The Court became more conservative under Chief Justice Roberts not because Roberts replaced Chief Justice Rehnquist – they have almost identical Martin-Quinn scores – but because Justice O’Connor was replaced by Justice Alito. In that switch, not only did the middling conservative Alito replace the mildly conservative O’Connor, but also in that process the somewhat more conservative Justice Kennedy became the new Court median.
 Thus the Herring majority coalition has an extremely conservative score of 2.10 –  2.36 standard deviations right of the mean coalition score. On a normal distribution, on which Supreme Court cases as a whole lie on this measure,
 that translates to the Herring coalition being in the most conservative 1% of all Supreme Court cases in the last half century. 

Segal and Spaeth showed that judicial attitudes to search and seizure jurisprudence are highly predictable on the basis of a Justice’s ideological scores;
 so much so that when they revisited the topic in 2002 they predicted that, since the Court was becoming more conservative, “this suggests that the exclusionary rule may soon be overturned directly or simply made irrelevant because so few searches are ruled unreasonable.”
 Clearly then, the extremely conservative Herring coalition would want to establish a very conservative doctrine, ensuring that the vast majority of cases come out conservatively – that is, against privacy and in favor of police prosecutions. But what is the best doctrinal mechanism of achieving that effect?

Certainly the majority coalition achieved its overall goal of crafting a more conservative doctrine. Relying on the Leon notion of effective deterrence of police misconduct, the Chief Justice, writing for the conservative majority, emphasized that police misconduct had to be deliberate in order for exclusion to meaningfully deter it.
 He contrasted this to police mistakes made as a result of negligence that are not systemic or reckless, such that “any marginal deterrence does not ‘pay its way.’”
 But the Court could easily have crafted a simple extension rule to the Leon exception rule – as we have seen, an exception can still be a rule. Such a rule could have been provided by rewriting Leon’s exception rule to extend to good faith execution of a warrant when that warrant was mistakenly issued or maintained by a “detached and neutral” police officer. 

Arguably, however, the Court is more ambitious in its conservative aims in search and seizure jurisprudence than just seeking to craft another exception to the exclusionary rule. Both new appointees, Chief Justice Roberts and Justice Alito, in memoranda written before their entry to the Court, expressed strong aims to undermine the exclusionary rule. Roberts reportedly authored a memorandum entitled “the campaign to amend or abolish the exclusionary rule,” and Alito wrote that his interest in the law had been “motivated in large part by disagreement with Warren Court decisions, particularly in the areas of criminal procedure” and others.
 As such, at least part of the majority seemingly sought a more radical departure from the exclusionary rule.

This is in fact was what the Herring decision did. Rather than assuming that the cost of letting criminals go free is one worth bearing for the sake of the criminal justice system, in Herring, the Chief Justice explicitly considered whether the cost of “letting guilty and possibly dangerous defendants go free” was a price worth paying when police conduct was insufficiently culpable or deterrence low.
 The majority in Herring was unwilling to assume that such a cost-benefit analysis always came out in favor of exclusion.

If such an across-the-board assumption is not to be made, how then should such questions be assessed? The Court expressly rejected Justice Breyer’s call in dissent for “the need for a clear line,”
 a rule excluding evidence for every Fourth Amendment violation, and instead created a flexible case-by-case standard evaluating the “culpability of the police and the potential of exclusion to deter wrongful police conduct” before excluding evidence.
 Instead of crafting a further exception rule, Herring instead establishes an exception that constitutes a standard, involving balancing and case-by-case evaluations of the good faith exception to the exclusionary rule, the extent of culpability of law enforcement and the degree of attenuation between the misconduct and the discovery of evidence, an undertaking that leaves much discretion in lower courts. 

Given the extremely conservative nature of the coalition, the majority justices no doubt would ideally have liked to create a clear rule that would have bound all lower courts in a conservative direction (perhaps even the elimination of the exclusionary rule). But they needed five votes to create such a rule, and as the Court’s median justice, Justice Kennedy drives the Court outcomes on 5-4 cases.
 The majority needed Justice Kennedy’s vote, and he was seemingly unwilling to join such a hard conservative rule. Justice Kennedy joined the opinion in Dickerson v. United States,
 reaffirming the validity of the exclusionary rule. And when the Court allowed a scaling back of the ‘knock and announce rule,’ Justice Kennedy joined the majority opinion but wrote a separate concurrence reaffirming “the continued operation of the exclusionary rule.”

Looking back to Figure 4, which considers the heterogeneity of a multi-Justice panel, we see the majority’s dilemma. The majority of the majority coalition – Roberts and Alito by their own words, and Justices Scalia and Thomas by implication of their strong conservative leanings – can be assumed to prefer a very strong conservative position. With the prospect of potential significant changes in lower federal court makeup as President Obama selects more liberal circuit court judges, and probable high variation in state courts, given the variegated make up of both sitting state court judges and state administrations, we might expect that these four justices would prefer a conservative rule. But with Justice Kennedy having taken a more moderate position, these four justices no doubt faced the reality of the inability to create a strong conservative rule that would garner majority support. Thus, a moderate doctrine would be a great improvement from their perspective over the current status quo of Mapp’s extremely liberal rule and Leon’s limited exception. 

Given their inability to create a strong conservative rule, and facing the status quo of a liberal rule, the conservative justices were left with the choice of an ideologically more moderate rule or a flexible moderate standard. The problem with a moderate rule, from these conservative justices’ perspectives, is twofold. First it is hard to craft a binding moderate rule that is anything other than extremely narrow. Consider the possibility raised above: extending the Leon exception rule to include non-negligent, good-faith police error. This would certainly achieve the desired outcome in the given case at hand, but would do little to revolutionize search and seizure jurisprudence more generally. Second, a moderate rule would have locked the Court into a moderate policy on the exclusionary rule that would be difficult to change if the Supreme Court eventually became more conservative. Put explicitly in terms of our model, a moderate rule would restrict like-minded lower court judges from ruling as the conservative majority coalition would like in future cases, and would also leave less leeway resulting from changes on the higher court panel.

In contrast, a flexible standard overcomes both of these problems. First, by creating a flexible standard, the Court empowered the contemporaneous conservatives on the circuit and state courts to apply this standard in a conservative way. Of course this also allows liberal lower court judges to continue to use their discretion to achieve liberal outcomes, but liberal outcomes would have arisen in the vast majority of cases under a moderate exception rule, given the overwhelmingly liberal flavor of the overall exclusionary rule. Second, the Herring opinion strategically created a doctrine to best effect the conservative majority’s goals, subject to the constraint of needing an opinion acceptable to five justices. 

Indeed, in the first lower court decision
 to apply Herring’s analysis,
 a district court noted that under Herring, for exclusion to be appropriate, “the deterrence benefits must outweigh its social costs, which include impeding the search for truth and, sometimes, setting the guilty free.”
 The district court found that, given that law enforcement had made repeated efforts, “albeit sometimes botched,” to obtain judicial approval of its investigative procedures, and that “the errors committed by law enforcement in obtaining and executing the search warrants are more in line with negligence than with a reckless disregard of the Fourth Amendment,” the law enforcement misconduct did not rise to the level of culpability that Herring held necessary to serve a deterrent purposes and outweigh the cost of suppressing evidence.

And so we see how our model answers the questions put in the introduction. Why did the Court create a very flexible legal standard in its opinion, rather than a clear rule to bind lower courts? Because a moderate standard would bring about the maximum number of lower court conservative holdings on the exclusionary rule, given the liberal status quo. In these circumstances, even such a generally rule-favoring Justice as Justice Scalia would prefer to establish a flexible standard. This application makes clear why higher court judges cannot always craft a rule that perfectly fits their preferences, why higher court-lower court ideological alignment is the key to whether the higher court judges will prefer a rule or a standard, and how those preferences interact with the reality of heterogeneity on the higher court panel.
IV. 
Conclusion
The nature of judicial doctrine defines much of this country’s law.  Yet the understanding of doctrinal creation has seen little examination.  Legal doctrine operates in a legal system that has aspects of traditional legal stare decisis but also has aspects of legal realism’s discretionary ideological decisionmaking.  Creators of doctrine, at the Supreme Court level, understand its operation and must craft their doctrinal commands in the context of this reality.

Our article identified the dominant factors in judicial decision-making, at both the higher and lower court level – legal obedience and political ideology. On the basis of the importance and extent of these concerns, we modeled the six factors that primarily determine higher court choice of rules versus standards: political alignment within the hierarchical judicial system; the distribution of case facts; the inherent control characteristics of rules versus standards; the effect of overlapping doctrines; the extent that lower court discretion is unavoidable; and the effect of political heterogeneity on the multimember higher court. 

Considerable prior research has debated the creation of rules or standards as the preferable form of doctrine.  Unfortunately, this research has consistently assumed that the choice involves a naïve assessment of the benefits of a rule versus a standard in the abstract.  In truth, the choice requires an evaluation of the operation of the two legal approaches in a real world of legal and ideological influences on decisions applying the Court’s doctrine.  A justice might prefer a doctrinal standard in the abstract but nevertheless create a rule, because of concerns for the standard’s application by ideologically contrary lower courts.

The extensive debate over the external value of rules and standards, or their philosophical merit, has value but little practical meaning absent an understanding of why and how doctrine is created.  We hope to illuminate the answer to the latter, descriptive question.  Addressing the descriptive question is important in its own regard, for understanding how the law works, and its comprehension is crucial to any normative assessment of doctrine that hopes to have any real world importance.
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� 	Justice Ginsburg, in dissent, suggested that the actions of the police officers must be assessed altogether. Herring v. United States 129 S.Ct. 695 (2009) at 706 (Ginsburg dissenting). 





� 	We use Martin-Quinn scores from the 2006 Term here since scores for subsequent Terms are not yet available.





� 	In 2004 O’Connor held the position of median Justice with a Martin-Quinn score of 0.08; with her retirement and the death of Rehnquist, Kennedy has become the median Justice, with a Martin-Quinn score of 0.49. Media portraits of Kennedy as the new “swing vote” on the Court fit very well with Martin and Quinn’’s analysis. See, e.g., Robert Barnes, Justice Kennedy: The Highly Influential Man in the Middle; Court’s 5 to 4 Decisions Underscore His Power, The Washington Post, May 13, 2007; Robert Barnes, In Second Term, Roberts Court Defines Itself; Many 5 to 4 Decisions Reflect Narrowly Split Court That Leans Conservative, The Washington Post, June 25, 2007.





� 	Jacobi and Sag, supra note X.





� 	Jeffrey A. Segal and Harold J. Spaeth, The Supreme Court and the Attitudinal Model (1993).





� 	Jeffrey A. Segal and Harold J. Spaeth, The Supreme Court and the Attitudinal Model Revisited (2002), 319.





� 	Herring v. United States 129 S.Ct. 695 (2009) at 702.





� 	Id at 704. Note that Justice Ginsburg questioned how isolated the error was in the case at hand – Id at 706 (Ginsburg dissenting) – and argued that the risk of false positives from electronic databases is increasing exponentially – Id at 709 (Ginsburg dissenting).





� 	Adam Liptak, Justices Step Closer to Repeal of Evidence Ruling, N. Y. Times (January 31, 2009), at A5.





� 	Herring v. United States 129 S.Ct. 695 (2009) at 700-701.





� 	Id at 711 (Breyer dissenting).





� 	Id at 698.





� 	For the power of the median generally, and Justice Kennedy’s role as a historically exceptionally powerful median on the Roberts Court, see Lee Epstein and Tonja Jacobi, Super Medians, 61 Stanford Law Review 37 (2008); in relation to the exclusionary rule specifically, see Liptak, supra note X, at A5 (observing that the “fate of the rule seems to turn on the views of Justice Anthony M. Kennedy”).





� 	530 U.S. 428 (2000).





� 	Hudson v. Michigan, 547 U.S. 586, 603 (U.S. 2006) (Kennedy concurring).





� 	A Shepardize Lexis search as of February 20, 2009 revealed only one case following Herring so far.





� 	Note, however, that Herring has been distinguished twice by lower courts. In United States v. Green, 2009 U.S. Dist. LEXIS 6860 (M.D. Pa. Jan. 30, 2009), the district court held that Herring’’s limitation on the exclusionary rule applied only to police misconduct that is “attenuated” from the arrest, and thus does not apply to a pat down search of an individual in the absence of reasonable suspicion that the individual was involved in criminal activity, based on the officers’’ on-the-scene observations. And similarly, in United States v. Thomas, 2009 U.S. Dist. LEXIS 4389 (W.D. Wis. Jan. 20, 2009), a trap and trace order issued at least partly in reliance on a misstated material fact was not exempted from the exclusionary rule.





� 	United States v. Stabile, 2009 U.S. Dist. LEXIS 4263 (D.N.J. Jan. 21, 2009)





� 	Id at 33-34.
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