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Abstract

In every society, the law provides for a variety of standard organizational forms.  In developed market economies, for example, these forms generally include, among others, marriage, the private trust, the general partnership, the limited partnership, the limited liability company, the business corporation, the cooperative corporation, the condominium, the mutual company, the nonprofit association, the nonprofit foundation, and the municipal corporation.  Moreover, each of these forms typically affords, to the parties forming them, a degree of variation, and those variations themselves often take standard forms, with the result that the number of standard forms observed is even larger than that provided for explicitly by the law.

In this essay, we define basic structural dimensions in which these various forms differ, identify patterns of correspondences among those dimensions across forms over time, and explore the economic considerations that produce those patterns.  We focus on five dimensions in particular:  owner control; owner withdrawal rights; owner liability for organizational debts; fiduciary duties of managers and owners; and transferability of ownership interests.   
Albert Hirschman famously alerted organization theorists to important tradeoffs between exit and voice.  If, however, we examine the role of exit and voice as exercised by owners of organizations – which we can roughly identify with rights of withdrawal and rights of control -- they do not generally appear as alternative means of organizational discipline but tend to be complements instead.  Other important mechanisms for owner influence in organizations interact more complexly with the withdrawal and control rights of owners.  We seek to explain these patterns of interaction over time as the joint product of evolving transactional technology and the need to cope simultaneously with competing agency problems among an organization’s beneficiaries, managers, and creditors.

I. INTRODUCTION

In every society, the law provides for a variety of standard organizational forms.  In developed market economies, for example, these forms generally include, among others, marriage, the private trust, the general partnership, the limited partnership, the limited liability company, the business corporation, the cooperative corporation, the condominium, the mutual company, the nonprofit association, the nonprofit foundation, and the municipal corporation.  Moreover, each of these forms typically affords, to the parties forming them, a degree of variation, and those variations themselves often take standard forms, with the result that the number of standard forms observed is even larger than that provided for explicitly by the law.

Our object here is to see what can be said, of a systematic nature, about this variety of forms.  In particular, we wish to identify the basic structural features in which these forms differ, the complementarity and substitutability among these features as elements of organizational forms, and the reasons for the evolution of these patterns over time.  There is surprisingly little literature in either economics or law that addresses these issues systematically.  Among the few efforts – not really systematic, but rather casual and suggestive -- is Albert Hirschman’s prominent book on Exit, Voice, and Loyalty
.  As our title suggests, we take some inspiration from Hirschman, though both our approach and our conclusions differ from his in important respects.

Our analysis focuses on economic explanations for these standard forms we observe rather than looking to arbitrary patterns of historical evolution -- “path dependence” -- for explanations.  This is not to deny that the hand of history lies heavily on the evolution of organizational forms.  Rather, only by exploring the extent to which past and current forms can be justified on functional grounds can we gain a clear understanding of the influence of history – and of politics, interest-group pressures, ideology, and academic theorizing – on the structures of legal entities.  Likewise, only through such a functional inquiry can we make thoughtful policy in the future.
II. THREE BASIC DIMENSIONS OF ORGANIZATIONAL STRUCTURE

The forms on which we focus are those that we have elsewhere termed “legal entities”
 or “contracting entities”
.  These are, in simple terms, organizations that have the capacity to enter into contracts and own property in the organization’s own name.  More particularly, they are organizations whose assets are, as a default rule of law, all pledged to back the organization’s contractual commitments and, to this end, are shielded to some degree from the claims of creditors of the organization’s individual owners, members, or managers.
  All of the various legal forms listed in the first paragraph of this article are in this category.

 
For lack of established models, we offer our own characterization of the fundamental structural attributes of organizations.  Of necessity, we must be rather general.  We focus, in particular, on the nature of the relationships among the three following classes of persons who are involved in organizations:

Beneficiaries.  In general usage, and as we have used the term ourselves, the “owners” of an organization comprise those persons who possess two rights:  the right to appropriate the organization’s residual earnings and assets, and the right to ultimate (or residual) control over the organization
.  The category of “beneficiaries” that we define here comprises owners in this conventional sense, as well as all other persons who have beneficial interests in the organization, in the sense that the organization is principally organized to benefit them.  This category therefore includes partners and shareholders in business firms, spouses in marriages, residents of municipalities, and both donors and beneficiaries of nonprofit organizations.  When we are talking about standard business firms, sometimes we will use the more natural word “owners” rather than “beneficiaries.”
Managers.  This category includes all persons – such as board members and officers -- with general authority to commit the organization to contracts and to exercise the residual control granted to the organization by its contracts and its ownership of assets
.  The managers may be the same as the organization’s beneficiarys, or a separate set of hired agents, or trustees who are relatively independent of the organization’s beneficiaries.

Creditors.  We use this term broadly to include all persons – including employees, suppliers, and customers -- to whom the organization has outstanding contractual obligations.


Organizational forms can be distinguished by the relationships among these three types of actors.  We focus, to begin with, on three of the most conspicuous ofthese relationships, each of which has a rough correlate in Hirschman’s relational categories:
Withdrawal Rights (“Exit”):  A beneficiary’s right to withdraw from the organization.
Control Rights (“Voice”):  A beneficiary’s right to manage the firm.
Liability (“Loyalty”):  A beneficiary’s personal liability to the firm’s creditors.
We discuss each of these relationships in turn, offering a further typology of each, before turning to the patterns of organizational structure they yield.
A. Exit:  Beneficiaries’ Withdrawal Rights

The first relationship involves the extent to which beneficiaries enjoy the right to withdraw from participation in, and commitments to, the organization.  This includes, importantly, the beneficiary’s right to withdraw their designated share of the organization’s assets.  

Transferability of rights in an organization, such as sale of stock in a business corporation, is not, in our terms, a form of withdrawal from the organization.  The reason is that the ability to transfer shares is, in itself, not an effective way of protecting oneself against organizational decline or a means of inhibiting organizational decline.  It simply involves replacing one victim with another, presumably at a price that reflects their victimhood.  In this, we follow Hirschman.  His prime example of exit from an organization is a customer’s withdrawal of patronage, as when the customer stops patronizing one firm and instead begins patronizing another.  Sale of shares in a corporation is analogous to a situation in which a customer can stop purchasing a firm’s goods or services only if he finds another customer who will purchase equivalent quantities of those goods and services in his place.  In short, the right to transfer one’s rights and obligations in an organization to another person is not the same as the right simply to terminate those rights and obligations.  Transferability of beneficiaries’ rights and obligations is, nonetheless, an important attribute of organizations in its own right, and one that we will address below.


We have stated that a core feature of a legal entity is the ability to pledge a designated pool of assets as security for a group of contracts.  If a firm’s beneficiarys were able to withdraw assets from that pool at will, this feature of a legal entity would become meaningless.  Consequently, in all legal entities there are restrictions on the ability of beneficiarys to withdraw pledged assets.  At a minimum, all legal entities are subject to a general rule whereby pledged assets cannot be removed if the result will be to impair the entity’s immediate ability to pay its existing creditors.  In most legal entities, however, the ability to withdraw pledged assets is even further constrained.  These further constraints serve the useful purpose of increasing the stability, and hence the credibility, of the entity as a contracting party.


On the other hand, there are also costs to limiting the power of beneficiaries to withdraw assets.  Withdrawal rights protect the interests of beneficiaries who are dissatisfied with the control exercised by their fellow beneficiaries or by the entity’s managers.  Withdrawal rights may also provide liquidity to beneficiaries who have no ready access to a market for their interests.  Existing legal entities reflect different balances between the costs and benefits of owner withdrawal rights.  


We can discern at least four general forms that withdrawal rights commonly take.  We order these here in terms of decreasing power on the part of an individual owner to remove assets at will from among the firm’s pledged assets.

Individual Cash-Out Rights.  Some types of organizations offer their beneficiaries the right to withdraw from membership at will and, upon doing so, to demand payment from the firm of the fair value of the owner’s share of the firm’s assets.  This right takes two forms.  The first is the traditional partnership rule, in which the withdrawing partner can compel dissolution of the entire firm, and obtain a pro rata share of the proceeds from a judicially supervised sale of the firm’s assets.  The second is the right, typical of mutual funds
 and of partnerships governed by the default rules of disassociation under the new Revised Uniform Partnership Act, of departing beneficiaries to demand payment of the appraised value of their ownership share, but not to compel liquidation of the entire firm.
  We lump both these forms together under this heading.

Finite Duration.  Organizational forms may require the dissolution of the firm and the distribution of its assets at the conclusion of a finite term.  In a sense, these forms provide an absolute right of withdrawal at the end of the prescribed term.  Principal examples include the limited liability company in some American states and (as a frequently chosen option) the limited partnership.

Collective Withdrawal Rights.  Beneficiaries as a class, though lacking the individual right to withdraw assets from the firm,
 have the right, by majority or supermajority vote, to decide that the firm will be dissolved and its assets distributed to the beneficiaries.  In its weak form, this right requires the consent of the entity’s managers as well as its beneficiaries, as in conventional business corporation law.  In the strong form of this right, no action by the managers is required.

No Withdrawal.  At one extreme, nonprofit organizations -- including private trusts, nonprofit corporations, charitable trusts, and civil law foundations -- generally permit no exit at all for their beneficiaries.  In these organizations, typically neither the donors nor the beneficiaries can withdraw their “share” of net assets under any circumstances.


All other things equal, stronger withdrawal rights are of course most workable where the organization need not make substantial investments in organization-specific assets.

B. Voice:  Beneficiaries’ Control Rights 


The second relationship concerns the degree to which the beneficiaries can exercise control over the firm.  We are principally concerned here with formal powers of control, such as the right to make decisions that bind the firm or to participate in the selection of the individuals who make those decisions.  Hirschman uses the term “voice” rather loosely to refer to the exercise of any form of influence that a patron may be able to exercise within the firm, including simply complaining.  With respect to beneficiaries of a firm, however, as opposed to the customers that are Hirschman’s principal focus, the most important means of exercising influence within a firm are through the exercise of formal powers of decision-making.  We identify three different degrees of this participation.

Direct Management.  The beneficiaries themselves are, as a group, the managers of the firm.  This is the familiar default rule for the partners in a general partnership. 

Delegated management.  The beneficiaries themselves are not managers, and do not have general authority as agents to bind the organization.  The beneficiaries do, however, have the power to choose the organization’s managers, and perhaps have the authority to vote directly to ratify some of the managers’ decisions.
  This is the standard approach in business corporations and cooperatives, and is an option in nonprofit corporations in the U.S.

Autonomous Management.  Control resides entirely in the hands of the firm’s managers, who are themselves either self-appointing or are selected by third parties.  This is the standard approach in private and charitable trusts and in European foundations, and is an option for nonprofit corporations in the U.S.

Direct management tends to be feasible only with a small number of beneficiaries who are actively involved in the business and can allocate authority among themselves – and alter that allocation as necessary – by contracting and recontracting among themselves.  Delegated management is most workable when the organization’s beneficiaries, though numerous, have stakes in the firm that are sufficiently large and stable to give them an incentive to use the powers of control granted them, and have interests that are sufficiently homogeneous to make majority voting a reasonably efficient mechanism for making decisions.  Autonomous management is commonly employed where the firm’s beneficiaries are for some reason (such as incompetence or incapacity) unable to make judgments on their own behalf (as with the beneficiaries of many private trusts and some charitable trusts and corporations).  It is also commonly employed where, as in many nonprofit foundations, the beneficiaries have stakes that are too small and/or transient to provide motivation to participate in collective decision-making, or where the interests of individual beneficiaries are so heterogeneous as to make majority voting a problematic means of aggregating their preferences.   Nonprofit organizations in which the members have control rights tend to have donors with a substantial continuing stake in the organization.  That is true, for example, of the alumni who are given rights to vote for their college’s board of trustees.  It is also true of some nonprofit organizations, such as the National Audubon Society, which provide personal benefits to their member-donors.

C. Liability: Creditors’ Claims on Beneficiaries’ Assets


The last of the three principal relationships concerns the extent to which the firm’s beneficiaries are personally liable for contractual debts of the firm that cannot be paid by the firm itself out of its own assets.  We distinguish between two broad levels of this personal liability.

Unlimited Liability.  The beneficiaries of the firm are personally liable, without limit, for the debts of the firm.  There are three forms that unlimited liability has conventionally taken:  joint, joint and several, and pro rata.
  The first two, which have long characterized the general partnership, differ only in procedure.  Under pro rata liability, in contrast to the first two, each owner is liable only for a share of the firm’s unpaid debts that is proportional to his ownership stake in the firm.  Though unusual today, it characterized assessable mutual insurance companies, which were common in the 19th century, and also characterized business corporations in California from 1849 to 1931.
  Unlimited personal liability, which is the default rule for all personal contractual obligations, has the advantages of providing maximal assurance to the counterparty to a contract (and hence best terms to the promisor), and minimal scope for opportunism.

Limited Liability.  Like unlimited liability, limited liability has historically come in several forms.  The most common and familiar is liability limited to the value of the owner’s individual investment in the firm.  On occasion, however, liability has been set at a multiple of the owner’s investment, as in the double and triple liability that once characterized various types of U.S. banks.  England, moreover, has long provided for firms “limited by guarantee,” in which an owner is personally liable for the organization’s debts up to a limit determined by the individual’s stated “guarantee.”


As we and others have emphasized elsewhere, one fundamental rationale for limiting the personal liability of the beneficiaries is to partition assets in a manner that economizes on creditors’ costs of monitoring.  With full limited liability, for example, creditors of the organization have first claim (in case of insolvency) on the assets of the organization, while personal creditors of the beneficiaries have sole claim on the personal assets of the beneficiaries.  This means that creditors of the organization need only monitor the assets actually held by the corporation, and have no reason to keep track of the assets of the individual beneficiaries, while roughly the reverse is true for the creditors of the individual beneficiaries.
  Limited liability can also be employed to divide the risks of enterprise between a firm and its creditors according to their ability to bear those risks.  And it can be used as a means of conscripting creditors as monitors of a firm’s managers where the firm’s beneficiaries are too numerous or dispersed to perform that role well themselves.


There is an important sense in which personal liability is analogous to Hirschman’s concept of loyalty.  For Hirschman, loyalty is a form of identification with the organization and its fate that goes beyond the prospect of deriving personal benefits from the firm and does not disappear even when one’s formal relationship with the organization ceases.  Unlimited liability induces a similar form of identification.  When an owner bears unlimited liability, the owner remains concerned about improving the firm’s performance even when all prospect of deriving affirmative benefit from the firm has disappeared,  And the liability, and hence the concern about the firm’s fortunes, generally remains even if the owner disassociates from the firm.


In short, personal liability may be considered the “hard” form of loyalty, just as control rights are the hard form of voice and withdrawal rights are the hard form of exit.

III. THE HISTORICAL ORIGINS OF PREVAILING FORMS

To explore the relationships among the various dimensions of organizational form we have just described, and to show how those relationships have changed over time, we focus on the evolution of organizational forms in Atlantic society since the middle ages.  We take an extremely schematic approach to the subject, focusing on dominant organizational forms as they appear at three distinct points in time:  about 1500 (in Italy); about 1900 (in the U.S.), and about 2000 (again in the U.S.).
Table 1 charts the characteristic organizational forms as they appeared around 1500 in Italy – then Europe’s most advanced commercial society.  The columns of Table 1 reflect the extent of the control rights exercised by beneficiaries over the firm’s affairs.  In line with the preceding discussion, we distinguish three principal levels of owner control.  Where there might be ambiguity, Table 1 reflects the control rights of the majority, or controlling, beneficiaries; we will deal later with special control rights for beneficiaries who have only a minority or otherwise noncontrolling interest in the firm.  The rows, in turn, reflect four degrees of owner ability to withdraw their share of net assets from the firm.  Forms written in italics have unlimited liability; all other forms have limited liability.  Consequently, Table 1 shows all three of our basic dimensions of organizational structure.
TABLE 1  

ORGANIZATIONAL FORMS CIRCA 1500 (ITALY)
	WITHDRAWAL RIGHTS
	CONTROL RIGHTS

	
	DIRECT MANAGEMENT
	DELEGATED MANAGEMENT
	AUTONOMOUS MANAGEMENT

	INDIVIDUAL CASH-OUT RIGHT
	Partnership


	
	

	WITHDRAWAL AFTER TERM
	Many Partnerships 


	
	Limited Partnership (for limited partners)
Private Trust


	COLLECTIVE LIQUIDATION  RIGHT
	
	
	

	NO WITHDRAWAL
	
	Some Nonprofit Corporations

Some Municipal Corporations
	Most Nonprofit Corporations

Marriage (for women)
Most States


Virtually all entity forms – in 1500, and in other periods as well -- are sufficiently flexible to accommodate firms whose characteristics span multiple cells in Table 1.  For this reason, various entity forms appear in the table both where they belong according to the characteristics that constitute their default rules and where they belong as per common contractual modifications.  When a form is given just by its general name – such as “partnership” – we are referring to the default rules that characterize that form in typical jurisdictions.  When a form is preceded by a modifier such as “most” or “some” – as in “many partnerships” – we are referring to a common modification of the form.
Table 1 shows a strong diagonal pattern, with entity forms clustered in the upper left and lower right hand cells, and with many of the cells on the other diagonal – and in the center – empty.  Before we explore the reasons for this pattern, we must say a few words about they types of inferences that can be made from patterns such as that in Table 1.
A. Survivorship and Efficiency
As a matter of methodology, we make the assumption that organizational forms that are in common use at any given time are, in general, more efficient than those that are not.  This is a form of survivorship test:  it assumes that, in the free enterprise economies we are focusing on, the market for organizational forms will select those that are relatively efficient.  Behind this inference lies the observation that organizational forms are essentially contractual, in that the beneficiaries, managers, and creditors who deal with any given organization do so, for the most part, quite voluntarily and as part of an exchange.
  This survival-of-the-most-efficient assumption is relatively weak and easy to defend with regard to forms that are among those for which the law clearly makes explicit provision:  if a given type of activity is commonly undertaken by business corporations rather than by partnerships, and the law provides easy access to both of these standard forms in the period in question, then it seems reasonable to assume that the corporate form is the more efficient one for that activity.

The assumption is stronger and more controversial when it comes to forms for which the law does not provide.  If, for example, the law does not provide for limited partnerships at a given moment, then the fact that a given activity is undertaken through general partnerships or business corporations rather than through limited partnerships might not be thought strong evidence that use of the latter form would be less efficient.  For a variety of reasons, law may not always provide a full set of efficient forms.  
There are, very broadly speaking, two kinds of factors that affect the efficiency of choosing, for any given organization, one versus another of the degrees of any of the three structural dimensions just described.  There are, first, what we can term external or contextual factors that involve, in large part, the type of functions performed by the organization and the technology available for performing those functions.  These contextual factors include, for example, the size of the organization, its capital intensity, the firm-specificity of its investments, and the quality (such as informedness and competitiveness) of the factor and product markets in which it deals.  They also include what we term the set of available transactional technologies, such as the availability of courts and legal professionals, the size of jurisdictions, and the ease of tracking assets.
Second, there are what we can term internal or coherence factors that concern the ways in which the structural features we are concerned with – such as degrees of exit, voice, and liability – interact with each other, for example by complementing or substituting for each other.  Clearly both types of factors are at work in determining the structural attributes of organizations.  Some attributes are chosen largely because of external factors.  For example, organizations whose production processes require large investments in organization-specific capital will need to limit owner exit.  Other attributes are chosen largely for consistency with the externally-determined attributes.  While we will be concerned here with both external and internal factors, we focus rather more intensely on the latter, which have been the more neglected. 
In what ways might the legal dimensions of organizations be related?  Hirschman’s theories offer some initial suggestions.  The parallelism between Hirschman’s concepts of exit, voice, and liability and the formal organizational attributes of control rights, withdrawal rights, and personal liability might lead one to expect similar tradeoffs within both sets of attributes.  

To be sure, it is not entirely easy to predict from Hirschman’s analysis whether exit and voice should be substitutes or complements.  For example, suppose that for exogenous reasons the beneficiaries of an organization have, necessarily, low voice – perhaps because they are too numerous and dispersed to exercise much effective control over the firm’s management.  Perhaps exit rights should be restricted to force the beneficiaries to make the most use of the voice they have.  Or perhaps exit should be low because voice is ineffective and beneficiaries should be given as much as possible of the only disciplinary tool available, which is exit.
In fact, as we show below, exit and voice are generally strong complements.  But the reason for this is quite different from either of the two Hirschman-type considerations just mentioned.

Turning to liability, we find that Hirschman’s analysis leads to similar ambiguity when we move to our formal or “hard” versions of his three dimensions.  One might expect that, all else held constant, liability would be more important in low voice organizations as a means of encouraging beneficiaries to use intensely what little voice they have.  Or, conversely, one might expect liability to be less important in low voice organizations than in high voice organizations, because the marginal benefit of efforts to use voice is much lower in the former.  As it is, we find that liability tends to be a complement to voice, and for reasons roughly parallel to second of the two strains of logic just offered. 
B. Organizational Forms in 1500


Two patterns are evident in Table 1.  The first is the apparent tradeoff that beneficiaries must make between enjoying either withdrawal rights and control rights on one hand, or enjoying limited liability vis-à-vis the entity’s creditors on the other.  The partnership, which allows beneficiaries easy exit, is an unlimited liability form.  As a legal matter, both general and limited partnerships allowed general partners who exercised direct control rights to withdraw from their firms at any point (although partners would face damages if they withdrew before the conclusion of an agreed-upon term).  But a withdrawing partner remained personally liable for the debts incurred by his firm up to the time he notified creditors of his withdrawal.  By contrast, a limited partner and a trust beneficiary enjoyed limited personal liability for the debts of their respective entities, despite the fact that they also enjoyed relatively extensive—and contractually established—personal withdrawal rights.  In these cases, however, the general partner or the trustee retained control, disabling the limited partner or trust beneficiary from misappropriating entity assets at the expense of creditors.  Conversely, beneficiaries of entities who did not enjoy withdrawal rights did enjoy limited liability regardless of their control over assets because, by hypothesis, they could not remove the assets they controlled.  The negative correlation between limited liability and the combination of withdrawal and control rights strongly suggests that the creditor-owner agency strongly limited the range of entity forms available in 1550, i.e.,  without the guarantee of personal liability, creditors were unwilling to contract with entities from which controlling beneficiaries could extract assets.  

The conflict between controlling beneficiaries and creditors is not the only agency conflict suggested by Table 2, however.  A second pattern evident in Table 2 is that owner control is positively correlated with withdrawal rights.  The entity whose beneficiaries exercise the strongest control rights—the partnership—is also the entity in which they possess strongest withdrawal rights. As we noted above, it might be reasonable to expect that withdrawal rights, which offer a form of exit from the firm, would be inversely correlated with control rights, along the lines of the conventional exit/voice tradeoff described by Hirschman.  But that is not the pattern we observe.


Of course, joint beneficiaries of a business entity require some means of liquidating their investment.  But cashout rights for liquidity purposes could be the object of contracting.  Liquidity needs alone cannot account for the law’s emphasis on mandatory withdrawal rights. The explanation for rights this strong is evidently that the beneficiaries’ greatest risk of exploitation often comes not from the organization’s managers but from fellow members of the owner class -- for example, from controlling shareholders in a corporation or the controlling partners in a partnership.  While control rights protect beneficiaries from managers with delegated powers (which is the first of the basic agency problems presented by organizations), withdrawal rights protect minority beneficiaries from exploitation by controlling beneficiaries (which is the second of the basic agency problems presented by organizations).  Thus we would expect that the stronger the control rights exercised by controlling beneficiaries, the more important that minority protection – and, in particular, the right of exit – becomes.  In the extreme case of nonprofits and trusts, owner control rights are so low that exit rights serve no useful function as a means of avoiding opportunism by other beneficiaries.


Why does this differ from Hirschman’s tradeoff?  Hirschman simply overlooked an important cost of voice.  As a class of an organization’s patrons exercises greater influence over the organization’s management, the managerial agency problem may be mitigated but there is the substantial risk of replacing that with an intra-patron agency problem, in which the patrons with the loudest voices get their interests served at the expense of patrons who have greater difficulty getting heard.  Providing exit rights is an important check on such intra-patron opportunism.  

Another, related reason for the positive correlation between control rights and withdrawal rights is that if an owner is to be personally liable for a firm’s debts, it is particularly useful for him to be able to withdraw from the organization if he feels that his co-owners are likely to incur excessive debts.  Hence we find that withdrawal rights are strong in unlimited liability firms.  But there is, as we have noted, a caveat:  withdrawal typically does not relieve an owner from the previously incurred debts of the firm, the result of which is that the withdrawal right only serves, as it were, as a means of exit from the firm prospectively, and not from its existing obligations.

In short, in the past, unlimited liability was attached to strong control rights for purposes of bonding to creditors.  But unlimited liability was in turn accompanied by strong (prospective) withdrawal rights to mitigate inter-owner agency problems.  So we find the three-way correlation of Table 2.  Similarly, from the other direction, strong withdrawal rights serve to protect beneficiaries from opportunism on the part of other beneficiaries in firms with strong rights of owner control.  But strong withdrawal rights with limited liability and owner control make creditors vulnerable.  Hence unlimited liability – and particularly unlimited liability that continues, beyond the date of withdrawal, for past organizational debts – is employed to provide the needed assurance to creditors.   Viewed from either direction, unlimited liability provides – or provided in the past, when other forms of creditor assurance were weaker -- another reason for the generally strong association between control rights and withdrawal rights.


Put in Hirschman’s terms, unlimited liability is a form of loyalty, serving to make the organization’s beneficiaries identify strongly with the organization’s success even where exit – ability to withdraw – is easy.  But the connection is a bit more complex than the Hirschmanian logic itself would suggest.    

IV. THE WORLD OF 1900

In our telescoped survey of organizational evolution, we leap forward four hundred years to roughly 1900, and concentrate our focus on the United States.  Using the same format as in Table 1, Table 2 displays the principal organizational forms of the time.  (We will explain further below the “T=x” terms that appear in parentheses.)
TABLE 2  

ORGANIZATIONAL FORMS CIRCA 1900 (U.S.)

	WITHDRAWAL RIGHTS
	CONTROL RIGHTS

	
	DIRECT MANAGEMENT
	DELEGATED MANAGEMENT
	AUTONOMOUS MANAGEMENT

	INDIVIDUAL CASH-OUT RIGHT
	Partnership     T=3
	Some Cooperatives  T= 3
	

	WITHDRAWAL AFTER TERM
	Many Partnerships     T=3

	Many Business Corporations                 T=1 or 2
Mutual Savings & Loan Association     T=3

Many Cooperatives T=3
	Private Trust          T=3
Limited Partnership (for limited partners) T=2

Mutual Savings Bank  T=3

	COLLECTIVE LIQUIDATION RIGHT
	
	Business Corporation  T=1

Cooperative Corporation            T=3
	

	NO WITHDRAWAL
	Sole Proprietorship  T=3
	Some Nonprofit Corporations          T=3

Municipal Corporations          T=1

Some States          T=3
	Many Nonprofit Corporations          T=3

Marriage (for women) T=3

Many States           T=3



The most conspicuous difference between Table 1 and Table 2 is the filling in of the two central squares.  The new entities that populate these squares – the business corporation, the cooperative corporation, and various types of mutual companies – all have limited liability.  More particularly, they grant limited liability to beneficiaries who exercise some degree of control over the organization – a new development in organizational forms.
A. Protecting Creditors

The first question is: why was it now efficient for third parties to extend credit to organizations whose beneficiaries exercised control but had only limited personal liability?

Part of the answer, as the conventional wisdom would have it, clearly lies in the changing scale and character of industrial technology.  Mass manufacturing and new forms of transportation and marketing required large and stable concentrations of capital.  To ensure stability, the withdrawal rights of owners had to be curtailed far more sharply that could be accomplished by contract within the confines of the partnership form.  Moreover, the growing scale of investment increased the attraction of attracting capital from numerous owners, who could no longer participate directly in the management of the firm.  But passive investors unable to exercise direct control could hardly be expected to shoulder the general partner’s burden of joint-and-several liability, particularly if they lacked individual withdrawal rights.  If the new benefits of large and growing aggregations of capital were to be fully realized, then, they would require a form that limited the personal liability of owners to the creditors of the firm in one way or another.


Fortunately, the technological changes that increased the economic value of large-scale stable investment also served to mitigate the owner-creditor conflict, thereby making limited liability less costly for creditors.  Historically, when firms were small and their assets fungible (as was the case with the banking and trading firms that dominated large-scale business in 1500), direct participation by owners in firm management invited opportunism toward creditors if personal liability was limited.  This is the obvious reason for the old “control rule” in limited partnerships whereby limited partners lost their limited liability if they participated de facto in control of the firm.  In the large-scale corporation, however, with numerous owners and delegated control, and with assets comprised of fixed plant and equipment, individual owners were less able to extract assets from the firm in violation of their obligations to creditors.

Were there also changes in transactional technology, between 1500 and 1900, that increased the feasibility of granting limited liability to controlling beneficiaries?  
[It is tempting to surmise that the new forms that arose after 1500 were at least in part the consequence of legal and practical innovations in what we might call transactional technology.  The dominant forms of 1500 were, one might think, of types that placed little pressure on the legal system or on private institutions of contracting, monitoring, and enforcement.   The partnership was policed by the exit right:  if a partner felt aggrieved, he could simply withdraw.  And the threat of withdrawal would largely prevent abuse in the first place.  As for the nonprofit firms, the nondistribution constraint was relatively easy to police in large firms, and largely obviated more sophisticated review of contested transactions.]
But it is surprisingly hard to say.  Knowledge of accounting and bookkeeping may have been more widespread in 1900, but the essential innovations in those fields said already been made by 1500 and were evidentially well-known to prominent merchants of the time.  The American judicial system was well developed in 1900, but may not have had greater commercial expertise than the merchant courts of 1500.  Bankruptcy law is particularly important for protecting creditors’ rights, but the United States did not have a stable national system of bankruptcy law until 1898; quite possibly the Italian bankruptcy proceedings of 1500 were, as a consequence, actually better managed.  Finally, limited liability joint stock companies had in fact appeared and been successful prior to 1500.  In particular, the city state of Genoa had successfully established a number of such firms in  the 14th century, principally for trading and exploiting foreign colonies, in forms not much different than their English counterparts of the 16th and 17th centuries.

We cannot, therefore, disprove the notion that the principal factors driving the emergence of the new limited liability entities between 1500 and 1900 involved increasing benefits rather than decreasing costs of establishing such entities.  As we will see, a rather different story emerges when we consider developments in the century after 1900.
B. Protecting Noncontrolling Beneficiaries

The risk of opportunism toward creditors, however, was not the only constraint on the evolution of new business organizations with severely restricted withdrawal rights.  The difficulty of withdrawing from majority-controlled entities severely compromised the position of minority owners in two ways:  by depriving them of liquidity and, more importantly, by exposing them to opportunism at the hands of controlling owners.  Two legal developments responded to the plight of minority shareholders locked into the new company forms.  The first involved the development of a new dimension of organizational structure:  transferability of beneficial interests.  The second involved the imposition of a number of legal constraints on the uses and structure of the new entities.  We address these developments in turn.
1. The Fourth Dimension:  Transferability
Like the other three dimensions we have identified, transferability can be thought of – with only a moderate degree of arbitrariness -- as a more or less linear dimension that has several discrete degrees.  In particular, it typically takes one or another of the following three forms.
Freely Transferable.  An owner can freely assign his or her interest in the firm.  This is the default rule for publicly traded business corporations, housing condominiums, and – arguably – municipal corporations.

Transferable with Approval.  An owner’s shares can be transferred with approval of the firm’s other owners.   This is the default rule today for Limited Liability Companies,
 and is the rule adopted as an alternative by many closely held business corporations and by housing cooperatives.
Nontransferable.  An owner’s shares are held personally, and cannot be transferred to another person.  This is the traditional default rule in the general partnership,
 which is formally dissolved if a partner withdraws from the firm.  It is also the default rule in private trusts and cooperatives, and characterizes most nation-states.

Table 2 indicates, under each organizational form, the level of transferability that most typically characterizes that form, from freely transferable (T=1) to nontransferable (T=3).

The first function of transferability is to substitute for the liquidity sacrificed by giving up withdrawal rights.  More particularly, it provides liquidity without the costs of partial or complete liquidation of the firm that accompany withdrawal.  In organizations in which it is important to make withdrawal difficult – generally for the purpose of preserving going concern value – we often find transferable ownership interests, as in the public business corporation.  Conversely, in organizations that can and do provide for easy withdrawal, such as many financial mutuals.  That is not to say that easy withdrawal and high transferability are mutually exclusive.  To take a modern example, while shares in open-end mutual funds are not tradable, that is perhaps just because, though the costs of tradability (such as providing market specialists to smooth volatility) would be modest, the benefits would be even more modest.  Closed-end mutual funds, in fact, sometimes combine free tradability with a periodic cash-out right.

Transferability can also play a role in governance..  As we emphasized above in our discussion of withdrawal rights, the right to transfer one’s ownership rights is qualitatively different from, and has different effects than, the right to withdraw.  Transfer of one’s ownership share does not, in itself, either provide escape from the consequences of organizational decline or discipline the organization’s managers: it simply substitutes one owner for another as a victim of that decline.  Transferability can, however, discipline managers as an indirect effect – for example, by (1) putting ownership in the hands of persons who are more capable of using the powers it confers, as when dispersed corporate shareholders sell their shares to a single person seeing a control block, or (2) simply driving down the market price of the company’s stock, hence sending a strong signal to management that their performance is judged poor.  For these reasons, transferability might be considered a weak, or “shadow,” form of exit.  But this role is largely limited to organizations in which beneficiaries serve largely just as providers of capital, as in large business corporations.  In organizations in which beneficiaries are also consumers of the organization’s services, as in mutuals and cooperatives, transferability generally cannot serve to pass control to more capable owners, since it is impractical to become a consumer of most of the organization’s services.
2. Legal Constraints
The evolution of organizational forms from 1500 to 1900 took place in two phases.  The first phase, roughly from 1500 to 1800, brought the development of the new organizational types -- business corporations, cooperatives, and mutuals -- in the form of individually chartered organizations or, sometimes, as unincorporated joint stock companies cobbled together, with uncertain legality, from elements of partnership and trust law.  The second phase, roughly from 1800 to 1900, brought the instantiation of these new organizational types into standard statutory forms that organizations could adopt as a matter of right, without having to petition the legislature or the executive for a special charter.  

Both phases involved special devices for protecting the interests of creditors and noncontrolling beneficiaries.  During the first phase, the incorporators had to convince the government that the organization deserved the government's authorization.  In the second phase, the statutory forms were designed to be simple and rigid, reducing the potential for structures or transactions that could be abusive to creditors or noncontrolling beneficiaries.  Under the original business corporation statutes, for example, firms initially could not merge, could not have their stock held by other corporations, were closely restricted to stated charter purposes, were closely regulated in their maintenance of minimum capital, were subject to rigid constraints on self-dealing transactions by officers and directors, and in some states were obligated to employ cumulative voting for directors.
In the third stage of organizational development that we describe here, from 1900 to the present, we see a remarkable loosening of these relatively rigid constraints on organizational forms.

V. MODERN ORGANIZATIONAL FORMS AND THE RISE OF CONTRACT

Table 3 charts the important standard organizational forms as they exist in United States more or less at present.  In the century that has passed since 1900, there has been relatively little change in the range of entity types available, or in terms of the characteristics of the already available entities, with regard to our four basic dimensions -- withdrawal, transfer, control, and liability.  The most dramatic change is in marriage, which -- where women are concerned -- shifts from the lower right-hand corner to the upper left-hand corner.  
In the past century has, however seen the introduction of a host of new entity forms that replicate the basic exit, voice, liability, and transferability characteristics of the business corporation, but that provide increased freedom to alter those characteristics and to avoid the constraints that had been imposed upon the standard business corporation -- constraints that have themselves been weakened over the century.  The first of these new entity forms was the closely held business corporation that was specially provided for by separate statutes beginning around the middle of the 20th century.  To this were added, in recent decades, four additional new entity forms:  the limited liability company (LLC), the limited liability partnership (LLP), the limited liability limited partnership (LLLP), and the statutory trust.  
TABLE 3
CONTEMPORARY FORMS (U.S.)
	WITHDRAWAL RIGHTS
	CONTROL RIGHTS

	
	DIRECT MANAGEMENT
	DELEGATED MANAGEMENT
	AUTONOMOUS MANAGEMENT

	INDIVIDUAL CASH-OUT RIGHT
	Partnership
Limited Liability Partnership
Marriage
	Large Partnerships 

Some Cooperatives 
	Mutual Fund 

	WITHDRAWAL AFTER TERM
	Many Partnerships 

Many Member-Managed LLCs 
	Many Manager-Managed LLCs 

Many Cooperatives
	Private Trust 
Limited Partnership 
Limited Liability Limited Partnership

Many Statutory Trusts

	COLLECTIVE LIQUIDATION RIGHT
	Close Corporation

Member-Managed LLC 


	Business Corporation 

Cooperative Corporation
Manager-Managed LLC 
	

	NO WITHDRAWAL 
	Sole Proprietorship 
	Some Nonprofit Corporations 

Municipal Corporation 

National Government 
	Many Nonprofit Corporations 



This last period of organizational evolution has brought to broad developments.  The first is a movement from law to contract: features of standard form organizations that were initially dictated by statutory or judge made law were made subject to free contractual choice by the founders of an organization.  The second is a change, complementary to the movement from law to contract, and the mechanisms used to control basic organizational agency costs: those mechanisms evolve, more or less, from hard edge rules to more flexible standards to internal decision-making mechanisms based on voice and exit.  We address these two developments in turn.  Because these developments occur first and most clearly in ordinary business firms, we look at those first.  We then turned to other organizational forms, such as nonprofit corporations, marriage, and the state.
A. From Law to Contract
We first look at the evolution from law to contract as it develops in the relationship between the firm and its creditors, we then turn to the parallel development in the relationship between owners and managers, and in the relationship between controlling and noncontrolling owners.
3. The Death of Liability
Accompanying the birth of the five new forms for business entities -- all of which have limited liability, and all of which are designed principally for use by closely held firms -- has been the effective death of the partnership.  While partnership law continues to govern, by default, the rights and obligations of parties who do business together without formalizing their relationship, it is now rarely a form that business persons self-consciously adopt.  This is an enormous change.  The partnership, not the corporation, was the workhorse of the Industrial Revolution, and remained the dominant form for small business at the beginning of the 20th century.  By the end of the century, however, it had become vestigial (as had the sole proprietorship as well).  Even the smallest of business firms, including those with a single individual as the owner, are today typically formed as business corporations or as LLCs.
Evidently business firms have become capable of attracting credit without pledging the personal assets of their owners.  The reason must be increased sophistication in contracting, and in the institutions -- such as credit reporting services, legal services, courts, accounting, communications, and bankruptcy law -- that support contracting.  We stated above that we could not be certain that the evolution of entity forms between 1500 and 1900 was stimulated to any significant degree by this kind of increased sophistication in contracting, because the new entity forms were conspicuously different from those of the preceding era, and because demand-side factors might alone have accounted for their development.  But the small firms forming as limited liability companies today are quite similar in their operational features to those that formed as partnerships in the past, differing only with respect to their owners’ personal liability.  It is clear, therefore, that limited liability is a viable attribute today where it was not in the past.
Increased sophistication in contracting, and particularly in monitoring and enforcing contractual commitments, evidently also explains the relaxation of various constraints imposed on the business corporation in the 19th century, such as the rules concerning legal capital.

In effect, then, the 20th century brought nearly complete contractualization of creditor relations. Lenders might often continue to insist that the owners of a small firm pledge their personal assets as a condition of extending credit, but this commitment would be undertaken explicitly by individual contract, as an exception to the standard form.  With the universalization of limited liability for business entities there has also come much more elaborate contracting over the details of the relationship between the firm and its creditors, and those details often include elaborate provisions for voice and exit on the part of the creditors.  Today, creditors commonly impose by contract requirements that firms continue to meet a variety of financial targets and conditions, backed by the creditors right to exit – that is, withdraw their financing – from the firm in case of noncompliance.  Moreover, creditors increasingly contract for the explicit right to approve or disapprove a variety of business decisions that might affect the creditworthiness of the firm, including entry into new lines of business.  
4. The Contractualization of Closely Held Firms
The movement toward contractualization goes well beyond relationships with creditors, however, extending to all aspects of firm governance – including, in particular, relationships between owners and managers and relationships between controlling owners noncontrolling owners.  The new business forms impose many fewer mandatory rules on organizational governance and finance than the business corporation statutes traditionally have.  Indeed, the newest of these forms – the statutory business trust, first adopted in 1988 by the State of Delaware – even lacks default rules for many basic elements of firm organization, such as selection of managers.  And all of the elements for which it does provide default rules – including fiduciary duties – are explicitly made alterable by contract in the firm’s governing instruments.  In short, it provides a simple entity shall – with corporate type facet partitioning in the form of strong entity shielding and full limited liability – and leaves everything else to contract.  And the new LLC statutes come reasonably close to this position of total contractualization as well.
In short, the law today permits the internal affairs of limited liability business entities to be arranged by contract with essentially the same freedom that was permitted to the partnership, with its unlimited personal liability, from the Middle Ages forward.  This process has taken 500 years, but is now complete.  And the driving force, evidently, is increasing sophistication in transactional technology.  It would be nice to be able to say exactly which developments in transactional technology have been most important in this regard.  Unfortunately, we cannot.   As with the increasing contractualization of creditors rights, we can only pointed vaguely to better communications, more sophisticated courts, more sophisticated legal and financial services and professionals, better developed third-party analysts (such as credit rating services and investment analysts), institutional investors, and so forth.
5. The Noncontractualization of Publicly Traded Corporations
Publicly traded business firms, however, have not followed the path from law to contract.  The U.S. law of publicly traded business corporations, to be sure, today provides for vastly greater freedom of contract than in the past (or than is the case in most other countries).  The statutes today are filled largely with default rules rather than mandatory rules, leaving great discretion to structure the governance and financing of firms as their founders wish.  Yet publicly traded firms, in contrast to closely held firms, rarely take advantage of this flexibility.  Instead, they typically just adopt the default terms of the corporation statutes.  Or at least this is true for two of the three relationships – and corresponding agency problems – that characterize organizations: that between the organizations beneficiaries as managers, and that between controlling beneficiaries and noncontrolling beneficiaries.  The third of these relationships – that between the firm and its creditors – has been contractual last in publicly traded firms much as it has been in closely held firms.
There are, broadly speaking, three possible reasons for the continuing deference to the law for publicly held corporations.  The first involves network effects.  The essential idea here is that there are economies of scope and scale for courts, investors, creditors, financial analysts, and lawyers in having a reasonably standardized firm structure to deal with.  
The second possible reason is that the default rules in the business corporation statutes cannot easily be improved upon.  That is, there is essentially only one set of efficient arrangements for the financing and governance of publicly traded business corporations, and the set of arrangements is well captured by the default rules currently provided for in the law, or leased by those provided for in the law of Delaware, which governs the majority of the public be treated this as corporations in the United States.
A third possible reason is that adoption of statutory default terms has the advantages of what one of us has elsewhere called “delegated contracting.”  Publicly traded business corporations have long expected lifetimes, during the course of which there and turn relationships with almost surely need to be adjusted to accommodate two changes in the legal and business environment in which they operate.  Yet the very large numbers of shareholders in such corporations, and the degree of operational authority that must necessarily be delegated management of such corporations, effectively render efficient the contracting of governance terms among those parties impractical.  Consequently, the most efficient solution is to delegate to a reasonably disinterested third party the responsibility for altering the firm’s internal relationships as becomes necessary over time.  And delegation of this re-contracting authority to a relatively neutral governmental entity – such as the legislature and courts of the small state of Delaware – serves this purpose well.  This delegated contracting authority need not extend to relations between the firm and its creditors, however, since those relationships tend to be relatively short-term and since often they require negotiation and agreement only between two parties or their representatives.    Thus, delegation of authority for setting and revising the rules of internal governance need only extend to the relationships between owners and managers and between controlling and noncontrolling owners.
Our own view is that the third of these explanations is the most convincing.  Whatever the correct explanation, however, publicly traded business firms have been constrained from following closely held firms down the path of complete contractualization that the latter have followed over the past century.
B. From rules to standards to voice and exit

Although publicly traded firms remained governed by law, the law that governs them has changed noticeably over the course of the last century.  And the changes that the law exhibits strongly parallel those that we see adopted contractually in closely held firms.  Broadly speaking, those changes involved a shift from relatively rigid rules to relatively flexible standards to case-by-case decision-making – that is to say, voice, and sometimes exit rights as well – by the firm’s beneficiaries and their representatives.  We have already described briefly this evolution in terms of the relationships between firms and their creditors.  We now examine it in terms of relationships between owners and managers, and between controlling and noncontrolling owners.
6. Publicly Traded Firms

Roughly speaking, the late 19th century approach to constraining opportunism on the part of managers and controlling owners was to deploy rules that limited the types of transactions that could be undertaken.  Strict interpretation of purposes causes, prohibitions on mergers and on ownership of stock in another corporation, and voidability of self-dealing contracts are examples.  
In the course of the 20th century, rules were often replaced with more flexible standards.  Standards, in turn, were then supplemented or replaced by  decision-making mechanisms in which the parties who might be disadvantaged by the decision were given the right to approve it, and access to the information necessary to make that choice.  Thus, crudely speaking, self-dealing transactions by managers were at first prohibited, then permitted if they met a judicially accepted standard of fairness, then made subject to a vote of approval by disinterested directors or shareholders.  Likewise, to constrain opportunism by controlling shareholders, mergers between corporations were first prohibited entirely, then permitted subject to a vote of shareholders but only if the consideration took the form of stock in the surviving corporation, then permitted to the organized on a cash-out basis but subject to judicial review for fairness, and finally – in the case of the squeeze out mergers that were most threatening to minority shareholders -- subject to a fairness standard whose severity was conditioned on the exercise of voice in the form of hard negotiation by independent directors and and informed vote of approval by a majority of the non-controlling shareholders.  And meanwhile an exit right in the form of appraisal – under increasingly sophisticated financial evaluation methods – has been maintained for typical squeezeout transactions as well.

7. Closely Held Firms

The highly contractualized governance mechanisms of closely held firms seem also, roughly speaking, to be following the path from rules to standards to more elaborate combinations of exit and voice.  In 1900, closely held corporations were forced to adhere to the same inflexible rules that governed publicly traded business corporations.  By the middle of the 20th century, such firms were allowed more structural flexibility, subject to meeting acceptable broad standards.  Thus, restrictions on the transferability of shares were permitted when reasonable.  And today, the essentially unlimited contractual freedom given closely held firms has been employed to establish the same kinds of procedural lies protections for specific types of transactions that is increasingly becoming part of a law of publicly traded corporations.  High-technology startup firms that are financed by venture capital offer an example of the state that such contracting has reached.  Decision rights are elaborately apportioned among the entrepreneur and the venture capitalists, sometimes with provision for mediation by specially selected independent board members.  These voice mechanisms are then supplemented by equally elaborate exit rights, in the form of opportunities either to force liquidation of existing investments or to decline to inject new financing at future planned stages.
8. Complementarity of Controls
We observed earlier, in the context of Tables 1 and 2, that exit and voice tend to be complements rather than substitutes in organizational structures.  We made that observation in reference to the devices available to an organization’s beneficiaries as a whole.  That is, when the majority of an organization’s beneficiaries have strong rights of voice, they also commonly have relatively strong exit rights.  The reason for this complementarity, we suggested, was in effect that voice and exit were being used by different groups beneficiaries.  Voice empowers controlling (e.g., majority) beneficiaries, while exit permits noncontrolling beneficiaries to escape oppression by the majority.
The relationship between voice and exit is more complex in the more refined mechanisms that have emerged in recent decades to deal with particular types of transactions.  An example is offered by the regulation (under Delaware law) of squeezeout mergers referred to earlier.  In such transactions, minority shareholders are effectively given – as part of the judicially constructed package of fiduciary duties – special voice rights, in the form of a majority of the minority vote.   Yet they maintain an exit right, in form of appraisal (though it is cumbersome and oddly conditioned).   And the minority is also protected by a form of “liability” -- in the form of a damage action against the company’s controlling shareholders and directors – if the transaction fails to meet a judicial standard of substantive fairness, though that standard is less rigorous if the minority vote appears well informed.   There is some complementarity here, then, between exit and voice, but for slightly different reasons than before.  For here these mechanisms are evidently being deployed in tandem to reinforce each other in protecting a group of beneficiaries who, in the given circumstances, are particularly vulnerable.  Similarly, in the contractually created structures for venture capital start-ups, the venture capitalists are commonly protected in the firm’s critical early stages both by voice (in the form of board seats and other voting rights) and by exit (in the form of rights to force liquidation or withhold further financing if targets are missed at critical stages).

C. Nonbusiness Organizational Forms
We have described two broad developments in the organization of business firms over the past century.  One is a movement from law to contract.  The other is a shift in protective mechanisms from rules to standards to voice and exit.  Although business firms exhibit these transformations most clearly, other types of organizations seem to be on a similar evolutionary path, though often with a noticeable lag.  
9. Marriage

Marriage, as we have noted, now looks much more like a partnership in organizational terms, having migrated from the lower right hand to the upper left hand box in our tables.  It has also become more contractual.  Or at least that is true so far as exit rights – dissolution – is concerned.  Whereas, in 1900, prenuptial agreements were in general not enforceable, today they clearly are.  What we have not seen yet, however, is much movement toward contractibility of rights within marriage, either with respect to financial or nonfinancial rights and obligations.  It seems reasonable to expect that there will be more of this within-marriage contracting, particularly with respect to financial matters.  Now that the partners in a marriage have strong exit rights to create threat points for recontracting during the course of the marriage, it may be much more feasible to allow parties to design their own contractual relationship in the first place, as in a business partnership.
10. Nonprofit Corporations

Nonprofit corporations in the United States seem also to be following the evolutionary path of business organizations, though again with a lag.  There has, in recent years, been a substantial elaboration of rules and standards involving self-dealing transactions by major donors, directors, and officers of nonprofit corporations, more or less following the evolution of business corporation law over the course of the 20th century.  There remains, however, more of an emphasis upon rules and upon standards, reflecting the earlier phase of business law development.  An example is provided by the Internal Revenue Service is relatively recent “intermediate sanctions” regulations, which establish elaborate rules, backed up by fines, for policing self-dealing transactions.
There are, however, increasing signs of contractualization of nonprofit organizations as well, with an emphasis on movement toward increased use of exit and voice by donors.  Examples include the increased use of Dawn R.-guided funds and donor-controlled support organizations that exercise tight control over the ongoing use of donated funds, and provisions for staged donations that, like stage contributions of venture capital, can be stopped at will by donors to terminate -- and effectively exit from -- a given project.
11. Cooperative Corporations

Until recent decades, cooperative corporations were governed by a set of relatively arbitrary statutory rules (such as one-member-one-vote) and broad standards (such as redeeming capital investments of withdrawing members within a reasonable period of time).  Over roughly the last 20 years, however, there has arisen a group of "new generation cooperatives" that create much more elaborate governance structures by means of contract, often building from business organization forms rather than from cooperative statutes.  These new generation cooperatives allocate voting rights proportionally to patronage, as in a business corporation.  They lock in a stable level of patronage by eliminating individual withdrawal rights in favor of collective liquidation rights, and then make patronage shares transferable, also is in a well-formed business corporation.   But all is done by contract rather than by law.  The viability of these organizations would not be affected if the cooperative corporation statutes were simply repealed.
12. Governmental Organizations

in the United States, governmental organizations -- municipal corporations, the 50 Federated states, and the national government -- also show some signs of following the evolutionary paths of business organization forms along the arc from rules to standards to voice and exit.  The approach to self-dealing transactions shows this most clearly.  While the clarity of the law in any era should not be overstated, the predominant early approach to dealing with conflicts of interest was simply to render voidable any contract entered into with the participation of a legislative or executive official who had a conflict of interest -- more or less as in early general business corporation law.  That rigid rule was then replaced in a number of jurisdictions with a more flexible approach, combining disclosure, dissented approval, and review of substantive fairness by a court.  More recently, these procedures have been refined in some jurisdictions to involve review by relatively disinterested ethics commission, which has the power to craft more tailored solutions to individual cases.  These ethics commissions, which are often chosen by the legislators, and themselves be seen as a more refined form of delegated voice.

On the other hand, a movement from law to contract may be slow in coming to governmental entities.  Consider in this regard the easiest case, namely municipal corporations.  They may well resist contractualization for the same reasons that publicly traded business corporations have avoided it:  municipal corporations have extremely long expected lives, so that adjustments in their structure will sooner or later be required, but their large and diverse populations may make efficient recontracting difficult.  Consequently, municipal corporation law, as updated from time to time by the state legislature and the judiciary, may continue to govern most important elements of the structure and operations of municipal corporations.
VI. CONCLUSION
we have offered here a simple schematization of organizational forms in terms of four dimensions: exit (withdrawal rights), voice (control rights), liability (personal liability for organizational debts), and transferability (ability to assign a beneficial interest).  From such a rough categorization, only rough conclusions can be drawn.  Still, some basic patterns emerge.
If we examine organizations cross-sectionally at any given point in time, we do not see exit and voice serving as substitutes for each other, as a naïve interpretation of Albert Hirschman's famous tradeoff might suggest.  Rather, exit and voice are relatively strong complements.  This apparently paradoxical pattern has a clear logic, however.  Where feasible, owners of an organization are -- for obvious purposes of incentive alignment -- given control over management through direct participation or voting.  Withdrawal rights are then used to inhibit a subset of the organization’s owners from using their strong powers of control to the disadvantage of noncontrolling or minority owners.  Where, on the other hand, strong owner control is for some reason not feasible, often strong withdrawal rights are not workable either.  The latter situations might seem to be open to serious managerial agency problems.  But that is generally not the case, evidently because managerial agency problems are of second order importance as compared to the potential agency costs that can result when a subset of an organization’s owners are in a position to exercise strong control to the detriment of noncontrolling owners or of other groups of the organization’s patrons.

When we examine the evolution of organizational forms over time in an exit/voice/liability framework, we see several prominent patterns.  First, there is the development of organizations whose beneficiaries have limited liability yet exercise some degree of control over the organization.  These limited liability organizations at first had relatively rigid legally mandated forms, but by now have come to include firms with virtually any governance structure.  While the first phases of this development may have been largely driven by demand, a more recent phase has clearly involved the development of more sophisticated and transactional technology.   Whether the development of that technology was exogenous or endogenous, however, we cannot say.  
Second, consistently with the increasing sophistication of transactional technology, the structures of closely held business organizations have become increasingly contractual over roughly the last century, returning them to the high level of contractualization they exhibited in the late Middle Ages.  This contractualization is not mirrored, however, in publicly traded business firms, which for the foreseeable future seem destined to be structured largely by law.
Third, whether organizations are structured by law or by contract, the mechanisms by which their fundamental agency problems are handled seemed to be evolving from rules to standards to voice.  Again, improved transactional technology -- including, in particular, better means of disclosing and evaluating information -- seem to play a strong role.  This development is most conspicuous among business organizations, but seems to be visible in most other types of organizations as well.
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