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Economic growth depends not only on formal legal institutions but also on the foundation of cooperative norms in a society that sustains the Rule of Law.  As Douglass C. North has written, “Strong moral and ethical codes of a society are the cement of social stability which makes an economic system viable.”  On an individual level, this means that parties to a contract will be more likely to comply with their obligations, i.e., there will be more first-party enforcement of contractual obligations resulting in a more efficient legal system.  On a society-wide level, cooperative norms will lead to more willing compliance with formal law and less need for enforcement.  Results from experimental economics demonstrate that cooperation is influenced by a belief that other players will cooperate and also by the support of cooperative behavior by respected authorities.  Courts play an important part in both factors.  Through enforcement of the law, courts not only mandate compliance with formal law by the parties to the lawsuit, but also create incentives for others to comply with the law.  Less appreciated but just as important, courts serve as respected authority whose support of cooperative norms influence productive social and economic behavior.  To achieve a position of respected authority, courts must be viewed as a legitimate government body.  This paper will use legal theory to examine the factors that sustain the legitimacy of courts, focusing on independence, impartiality, and competence.  The paper will also apply legitimacy theory from political science to show the social values that make it more likely that a court will be respected within a country, as well as relying on recent empirical studies that evaluate the court’s legitimacy in various countries.  Finally, the paper will access the depth of the legitimacy of the United States Supreme Court and consider the effects of political attacks on the Court since the New Deal.    


Social stability and economic growth depend upon some type of effective legal system.  People need a court system they can trust to resolve their disputes with other people and their disputes with the government.  On the other hand, a court system cannot be effective unless people are willing to play by its rules.  As Rousseau said, “It is in the end the law that is written in the hearts of the people that count.”  If social norms promote adherence to contractual obligations and fairness in business dealings, there will be less need to resort to judicial enforcement of contractual and business obligations.  (In new institutional economics terms, the extent of first-party enforcement will increase while third-party enforcement will decrease.)  Not only will the legal system operate more efficiently, the economy will be more likely to grow.  As Douglass C. North has written, “Strong moral and ethical codes of a society is the cement of social stability which makes an economic system viable.”  (Douglass C. North, Structure and Change in Economic History, p. 47.)

I.  Cooperative Norms

Why do people comply with rules established by statutes and judicial decisions when doing so is against their own self-interest?  It is understandable that business people will accept a loss in a transaction in order to establish a reputation that will bring them more business in the future.  But people comply with legal rules that cause losses even if there is no possibility of a long-term gain.  The question of a society’s support for and acceptance of the rule of law is part of the broader question of how do groups overcome collective action problems or, to quote Robert Putnam, how does a society create “social capital ... such as trust, norms, and networks, that can improve the efficiency of society by facilitating coordinated actions.”  (Robert D. Putnam, Making Democracy Work, Princeton U. Press, 1993, at p. 167.)  In economic terms, it is the same as asking how to minimize free-riding; in game-theoretic terms, it is asking how to induce people to cooperate rather than to defect.  Examining why a society follows the rule of law is the same as trying to understand why people come together to form societies and countries.


The question of why people sacrifice for the common good is probably one of the most studied questions over the ages.  Many economists emphasize the importance of incentive structures – a system of laws, sanctions and rewards – to induce cooperative behavior and to limit free-riding.  (E.g., Douglass North.)  Some commentators point out that cooperation is the product of the interest-seeking of the members of society (see Russell Hardin, The Social Evolution of Cooperation), or that cooperation results because people see that cooperative groups do better economically and socially than groups lacking cooperation.  Over the past few decades, game theory and experimental economics have provided new ways to study cooperation, often generating results consistent with prevalent theories that were developed through observations of society and history.  In addition, many studies of cooperation among workers in a firm are useful analogies for cooperation among citizens in a society.


A number of the theories about how to instill cooperative norms are relevant to developing support for the rule of law.  First, education can be very important in instilling cooperative norms.  Cooperative norms can be taught through religion, upbringing or schooling.  The media can also play an important educational role.  People teach cooperative norms through ostracization of law breakers and by treating them as immoral.  Publicizing law breakers, as through registers of sexual offenders, helps that end.  Robert Putnam is well-known for the proposition that participation in civic, social or other organizations imbues traits and skills that can make for good citizens.


Second, many commentators cite the norm of reciprocity as key to instilling cooperation.  Dan Kahan has explained reciprocity this way:

When they perceive that others are behaving cooperatively, individuals are moved by honor, altruism, and like dispositions to contribute to public goods even without the inducement of material incentives.  When, in contrast, they perceive that others are shirking or otherwise taking advantage of them, individuals are moved by resentment and pride to retaliate.  In that circumstance, they will withhold beneficial forms of cooperation even if doing so exposes them to significant material advantage.

(Dan M. Kahan, “The Logic of Reciprocity: Trust, Collective Action, and Law,” Yale Law School Public Law and Legal Theory Research Paper No. 31, at p. 1.)

Reciprocity leads to “tit for tat” in experimental games and in one-on-one relations in society.  But reciprocity also more broadly means that a person will be prone to cooperate if the person perceives that a good portion of society cooperates.  As Lynn Stout explains, people are more likely to act to benefit others, or exhibit “other-regarding preferences,” when they believe that other people also exhibit other-regarding behavior.  (Lynn Stout, “Other-Regarding Preferences,” in Norms and the Law 13, 33 (John N. Drobak ed., 2006).)  Without a supportive social context, it is harder for other-regarding norms to predominate.  This is like the broken windows theory of law enforcement: if the government enforces housing codes to make an area look better, there will be less crime because the people will appear to be more law-abiding.  If the vast majority of people follow the law, this “follow the majority” behavior, “conformity” if you will, is good for social stability.

Numerous experiments with a Prisoner’s Dilemma game with repeated play in a population of at least 8 to 10 players show that the players will cooperate if they believe that most players are cooperating.  (See, e.g., Gary Miller, Managerial Dilemmas; Lomborg, “Nucleus and Shield: The Evolution of Social Structure in the Interacted Prisoner’s Dilemma.”)  These experimental results are consistent with the importance placed on the norm of reciprocity in instilling cooperation.  Similarly, mutual trust in the cooperation of others has a strong effect on the overall level of cooperation in a society.  (Toshio Yamagushi and Karen S. Cook, Generalized Exchange and Social Dilemmas.)

Third, Professor Stout also believes that people are more likely to exhibit other-regarding preferences when they believe that those preferences enjoy the support of a “respected authority.”  Her conclusion is consistent with business studies that emphasize the importance of trustworthy leadership.  (Bianco and Bates believe that leadership is more significant for initiating cooperation than for sustaining it.  Bianco and Bates, “Cooperation by Design – Leadership, Structure and Collective Dilemmas.”)  Experimental games show the influence of the person who controls the game.  For example, in social dilemma games the players will tend to cooperate if instructed to do so, and they will defect if told to.  Even hints can work.  Experiments with the Contribution Game show that more players will cooperate if they are told that they are playing the “Community Game,” while more will defect if they are told that they are playing the “Wall Street Game.”  This happens because the controller of an experimental game is an important authority to the players of the game.  The same happens in the real world.  To many, the President of the United States is a respected authority whose pronouncements carry great weight.  That’s why so many people were willing to trust President Bush’s pursuit of war in Iraq, and why so many still choose to follow “their President.”  Likewise, many people view the courts as respected authority whose decisions guide the conduct of people, businesses, and governments.  This is especially true of the United States Supreme Court, which seems to have near oracle status in our society.

These descriptions about norms and human behavior are, of course, generalizations.  Not every person responds the same way to the same influences.  Some people may learn civic traits by participating in social clubs; others will not.  The same holds for the degree people are influenced by reciprocity or the views of respected authority.  There must be some type of distribution of cooperative norms in any population, with some people at one end always cooperating and some people at the other end always defecting.  Plus, the distribution of these personality traits probably varies across the populations of different countries.  All of this makes it difficult to make definitive statements about what can be done to make a society more accepting of the rule of law.  Nonetheless, there are some aspects of society in general – and of the judiciary in particular – that are closely related to rule of law norms.

a.)  Punishment and sanctions
There are some people in every society who will act in their own self-interest, disregard the well-being of others, and even take advantage of or hurt others, regardless of the influences described above.  The only way these people can be made to comply with the law is through an effective criminal and civil law system (which includes the laws themselves as well as a competent, honest judiciary to enforce them).  A legal system should be effective enough to punish intentional wrong-doers, whether through criminal laws punishing theft or through civil laws dealing with contract breach, for example.  This will not only deny them the fruits of their antisocial acts, it will also act as a deterrent to future wrong-doing by them and by others who would be otherwise disposed to act that way.  Any society will have people who would cheat, renege on obligations and generally take advantage of others if they thought they would not be punished.  An effective legal system will deter many of these people from acting this way.  Of course, no system can punish every intentional wrong-doer nor deny all of them the fruits of their selfish acts.  As long as the legal system adequately deals with a significant portion of them, the risk of criminal and civil sanctions will be high enough to deter many of those tempted to act antisocially.  In this way, an effective criminal and civil law system will help instill the rule of law in those people who would rank in the lower end of the distribution of cooperative norms.


Enforcement is important not just for the perpetual law-breaker, it is also important for the people who tend to follow the majority.  There are some people who will always try to get away with speeding on the roads; there are others who will speed only if they see others speeding.  Consequently, enforcement will deter not only the perpetual law-breaker, but also the other people who would become law-breakers.


b.)  Courts’ educational role

Judicial decisions do not only instill cooperative norms by deterrence, they also teach the public about the law.  Courts have a “great capacity to exercise moral leadership.  As Eugene V. Rostow once remarked of the United States Supreme Court, a high court is an educational body, and its members are inevitably teachers in a great and vital national seminar.”  (Vojtech Cepl and Mark Gillis, “Making Amends After Communism,” 7 J. of Democracy 118, 123 (1996); see Ralph Lerner, “The Supreme Court as Republican Schoolmaster,” Supreme Court Review, 1967, pp. 127-80.)

II.  Legitimacy

If courts are to influence society, they must be viewed by the people as legitimate government organizations.  My colleague James Gibson defines legitimate institutions as ones that are, “recognized as appropriate decision-making bodies even when one disagrees with the outputs of the institution.”  (James L. Gibson, The Legitimacy of the United States Supreme Court in a Polarized Polity, J. Empirical Legal Stud. (4 Version 1.22, 2007, forthcoming).)  Thus, if an institution such as the Supreme Court successfully retains legitimacy, it will be able to make decisions that are against the wishes of the majority without losing the long term loyalty of the people.  Gibson points to the work of Lawrence Friedman for the propositions that legitimacy is related to the process of getting to the results and that if people believe the process to be legitimate, they will accept the results as well.  (Lawrence M. Friedman, American Law:  An Introduction 256 (rev. and updated ed., W. W. North & Company 1998).)  For the Supreme Court, legitimacy is important in that it affects whether the organization is perceived to have the authority to make a ruling and thus have that ruling enforced.  Since the Supreme Court is dependent upon the other branches of government to put its decisions into effect, it is highly dependent upon the perception that it has a right to make rulings, and as such those ruling should be enforced.

Gibson continues on to focus on the distinction between diffuse and specific support, a notion developed from the work of David Easton.  (See David Easton, A Systems Analysis of Political Life 273 (John Wiley & Son, Inc. 1965); See also David Easton A Re-Assessment of the Concept of Political; Support, 5 British Journal of Political Science 4, 435 (1975).)  Specific support is centered upon the short term support gained (or lost) by an institution as the result of specific policy decisions, while diffuse support is the long-term “fundamental loyalty” an institution enjoys.  This loyalty to the institution, diffuse support, thus overcomes the short-term disappointments of individuals and groups when the Court makes a ruling that is against that party’s immediate desires.  It is this institutional loyalty that allows the Court (or at least is a strong influence) to remain unaffected by popular majorities when making its decisions.  This functions not only in providing the Court with support in the general public, but it also puts pressure on the legislature to implement the Court’s holdings.  This is because the popular belief that the Supreme Court is legitimate places pressure on the Legislature, through their constituents’ reactions, to go along with the judiciary.


Gibson has spent decades surveying the public’s perceptions of court systems in countries throughout the world.  He believes that many people learn to distinguish the courts as a non-political branch of government distinct from the other political branches.  This “positivity bias” toward judicial legitimacy is not affected by one’s ideological predispositions or political affiliations.  He believes that a strong relationship exists between a person’s support of democratic processes in general and their belief in a court’s legitimacy.  Although the Supreme Court enjoys a significant amount of legitimacy that has remained relatively stable over time, Gibson concludes that “anything that drags the Court into ordinary politics damages the esteem of the institution.”  (James Gibson & Gregory Caldeira, “Supreme Court Nominations, Legitimacy Theory, and the American Public:  A Dynamic Test of the Theory of Positivity Bias.”)  Consequently, politicized judicial confirmation processes, advertisements that focus on the political ideology of judges, and similar publicity that cast judges as political actors have the potential to harm judicial legitimacy.


a.)  Politization of Courts

Political attacks on courts come in many forms.  The use of impeachment for political purposes is especially onerous.  In the early nineteenth century, Jeffersonians in the United States Senate attempted to impeach Federalist judges, but the failed attempt to impeach Justice Samuel Chase, by one vote, marked the end of judicial impeachment as a political weapon.  (John Drobak, “Law Matters,” at p. 103.)  Although there have been rumblings for impeachment of Justices – “Impeach Earl Warren” bumper stickers and billboards in the South in the aftermath of Brown v. Board of Education and Gerald Ford’s call for the impeachment of Justice William O. Douglas in 1979, to name two – no real steps have been taken to use impeachment for political reasons in the United States.  Contrast the American experience with some South American countries.  As Lee Alston and Andreas Gallo point out, President Peron used impeachment to oust the Supreme Court Justices who validated the 1930 coup, starting Argentina on a path to frequent use of impeachment to remove disfavored judges, as was the case in many South American countries during the twentieth century.  (Andres A. Gallo & Lee J. Alston, “Argentina’s Abandonment of the Rule of Law and Its Aftermath,” 26 Washington U. J. Law and Policy (2008).)  Even today, in one South American country (Columbia?) the practice is for Supreme Court Justices to offer their resignations to a newly elected President, as if they were members of a cabinet or political bureaucratic appointees.


Although not as extreme as impeachment, President Roosevelt’s court packing plan was dangerous to the independence and legitimacy of the Supreme Court.  If it had succeeded, it would have made the Court appear to be under the control of the President.  Angry over the Supreme Court’s repeated ruling against his New Deal reforms, President Roosevelt proposed to increase the size of the Supreme Court from 9 to 15 members and to appoint new Justices who would uphold his policies.  Even though the Court was not popular with the general public, the courtpacking plan was even more unpopular.  Shortly after Roosevelt’s announcement of his plan, his approval rating plummeted to the lowest level of his presidency.  The proposal was savagely attack and ultimately rejected by the Senate Judiciary Committee.  Explaining its rejection of the courtpacking plan, the Committee wrote:

“The preservation of the American constitutional system is immeasurably more important than the adoption of any legislation, however, beneficial....  If the Court of last resort is to be made to respond to a prevalent sentiment of a current hour, politically imposed, that Court must ultimately become subservient to the pressure of public opinion of the hour, which might at the moment embrace mob passion, abhorrent to a more calm, lasting. consideration.”

Friedrich Hayek, in noting the momentous importance of the rejection of the courtpacking plan, applauded the Committee’s rejection:

“No greater tribute has been paid by a legislature to the very Court which limited its powers.  And nobody in the United States who remembers this event can doubt that it expressed the feelings of the great majority of the population.”


b.)  Creation of A Bias in Favor of Non-Political Courts

A long history leads to the legitimacy of the courts in the United States as a non-political branch of government.  The Framers created the judiciary as an independent, non-democratic branch.  The early Supreme Court, in cases like Marbury v. Madison, developed cultural traditions for constitutional authority and independent courts, and the traditions were reaffirmed over the centuries.  An independent judiciary is now part of the cultural fabric of the United States, taught to students from elementary school on and even to immigrants in citizenship classes.  Education about the non-political nature of American courts is very important to legitimacy.


Judicial symbols also help establish the courts as different than the political branches.  Symbols like robes, raised daises and formalized titles (“Your Honor”) and speech (“May it please the Court”) reinforce the differences.


The quality of the judiciary affects legitimacy.  If judges are competent, independent, and impartial, they will be more likely to earn respect.  If they are incompetent, lazy, corrupt or influenced by monied interests, special interest groups, politicians or the other branches of the government, they are bound to lose respect and their pronouncements will have little influence on the public.

1.  Competency

Of the three essential characteristics of competency, impartiality and independence, competency should be the easiest to attain.  Care should be taken in the appointment process to evaluate talent and to avoid making someone a judge just because she is a political colleague or a family friend.  Some countries, like Germany and Japan for example, require that candidates for the judiciary pass entrance examinations.  (See John Haley, “The Japanese Judiciary: Maintaining Integrity, Autonomy and the Public Trust.”)  In the United States, bar associations and advisory committees dominated by lawyers frequently provide information about the qualifications of judicial candidates.  Continuing education of judges is common in many countries.  In some countries in which the judiciary is organized as an agency or ministry, promotion is based on merit as determined by senior judges, as in both Japan and Germany for example.  John Haley has pointed out that judicial assignments are used in Japan as a way to provide for both training and assessment of judges:


Japanese judges do not simply move upwards in a hierarchy of courts.  Rather, they spiral upwards in terms of positions but they serve repeatedly in courts at all levels from junior positions at the district level upward....  This pattern of spiraling assignments ensures the continuous and pervasive influence of senior judges as mentors and monitors throughout the judicial system.  (Haley, at p. 6.)

2.  Impartiality and independence

Douglass North has put forth the proposition that since “the state has coercive force, then those who run the state will use that force in their own interest at the expense of the rest of society.”  (Douglass C. North, Institutions, Institutional Change, and Economic Performance (Cambridge U. Press 1990), p. 59.)  Judges could use their position for financial gain or for political purposes.  They could accept bribes in exchange for ruling for a particular litigant, or they could rule based on the views of the governing political party.  However, there are a number of factors that influence judges not to act this way but rather to rule impartially and independently on the merits of a case.


Independence of the judiciary from interference by the executive and legislative branches of government is crucial to the legitimacy of the court system.  A constitutional structure of separation of powers is one way to accomplish this, but it is not the only way.  Many countries with bureaucratic judiciaries have been able to achieve independence through tradition and strong, expressed norms.  Life-time tenure for judges does the same thing, by freeing judges from the worry of reappointment hinging on their decisions being popular to the government.  Similarly, a process that requires the election of judges can be used to influence judges to rule in favor of popular sentiment, at the expense of independent decisionmaking.


Nothing will undermine respect for the judiciary like bribery.  And this makes criminal prosecutions of corrupt judges essential.  This can be difficult to do, especially if the prosecutors routinely work with the judges they investigate.  The federal system of the United States ameliorates this problem because federal prosecutors frequently investigate state judges.  Further, judicial corruption can be difficult to uncover, so prosecutors in the United States sometimes use “sting” operations to ferret out judges suspected of corruption.


Education, ethical standards, and professional norms are other means to achieving impartiality and independence.  Beginning the day a future judge enters law school in the United States, he hears over and over what the legal profession expects of a judge.  These expectations are repeated regularly by fellow lawyers and ultimately by judicial colleagues.  The cumulative effect is to look upon judges as being obligated to adhere to high standards, as if they were medieval knights bound to adhere to a higher code.  Combine this with the prestige and high professional regard for a judge, which will be lost by corrupt conduct, and a judge will feel strong pressure to act honestly.  Finally, judicial commissions and appellate courts that enforce ethical standards for judges not only police judicial conduct but also convey a public message about the importance of impartiality and independence.  For example, the reversal by the D.C. Circuit Court of Appeals of the remedy in the notorious Microsoft antitrust case for judicial misconduct (improper secret conversations by the judge with a reporter during the litigation) was a widely publicized reminder of the higher standards applied to judges.

3.  Highly controversial judicial decisions

In order to avoid decisions that can be characterized as political, judges are mindful of sensitive issues.  There are many legal doctrines available to avoid dealing with extremely controversial cases, like standing, ripeness and the political question doctrine.  For example, although Congress never declared war on Vietnam, the Supreme Court rejected all attempts to litigate the constitutionality of that war, saying it was a political question and thus not a question for the courts.  As a result, the Court avoided becoming tangled in an issue that would have resulted in a great loss of respect.  The opinion in the Bush v. Gore election dispute contains an expression of the Court’s great reluctance to play a significant role in who would become President.  Before rendering its ultimate decision, the Court attempted to dispose of the case by a bland per curiam opinion that sent the case back to the Florida Supreme Court, only to have it return in a way that forced the Court to reach the merits of the tricky, arcane, and highly controversial legal issue.  To use a recent example, the Supreme Court found a middle ground in this past term’s affirmative action cases, holding the University of Michigan’s admission policies unconstitutional and the Michigan law school’s constitutional, even though both policies lead to very similar results.

III.  Conclusion

The legitimacy of the judiciary helps create and reinforce the underlying social norms that, in turn support the legitimacy of the judiciary.  This circle is not surprising because both, courts and norms, affect each other.  Courts can do much to advance their legitimacy, but they cannot do it alone.  The President or Prime Minister, members of Congress or Parliament, and reporters and media commentators all can affect the public’s perception of judicial legitimacy.  It is important for critics to speak out, but they need to be aware of the long-term problems that will arise if courts are perceived to be just another political body.

